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Varano v. Small Sm | es

(Cctober 7th, 2013, Judge Karal unas, continuation of Smal

Smles trial)

THE COURT: You guys should know I don't have

any guilt about not having ny jury charges done. | keep

getting al

verdi ct sheet done,

ri ght now.

| these changes and new stuff. | do have the

Thi s does not

and so |'mgoing to hand that out

i nclude the changes that are --

M. Leyendecker, | think it was you, that submtted the

change to

the GB.L. This was based on the G B.L. as

had drafted it.

M . LEYENDECKER

kay.

THE COURT: |If everybody would just take a

mnute to | ook through that...

*

*

THE COURT: Sone of the instructions are a

little confusing.

why don't you cone on up here?

M. Hacker nan

while they' re | ooking at those,

Does anybody m nd? |'m

not going to talk about the case.

*

M . LEYENDECKER

| ooks pretty solid. |

your danage questi ons,

Val erie Waite, Senior

your

*

*

On the first run-through, it

haven't had a chance to tie back on

Court

Honor, Ilimt to 2(a), 7(a),

Reporter

et




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Varano v. Small Sniles 3

cetera; | have not had a chance to check that detail, and
t hen --

THE COURT: | did have tinme to check that, and
my guess is it's right, so... obviously if anybody catches
anything like that, et me know by e-mail, copies to
ever ybody.

M . LEYENDECKER: And the other thing on this,
your Honor, on the definition of the Syracuse clinic, we
have the three dentists listed and there was an issue
about the vicarious liability -- I think we're going to
perhaps bring it to a head.

THE COURT: Right. W're going to tal k about

that, so that definition mght change is what you're

sayi ng?

M. LEYENDECKER: Yes.

M. HGENS: Just while people are | ooking
through that, | just wanted to try to save sone tine and
there was -- | went back and | ooked through the openings

and there were very discrete issues that m ght cause us to
object on the closings tonorrow so | prepared a

page- and-a-half subm ssion on that, which is

doubl e-spaced, and | served that on all counsel by

Lexi sNexi s and gave them anot her hard copy when they cane
in today.

So | can put those on the record in about a

Val erie Waite, Senior Court Reporter
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Varano v. Small Snmiles 4

m nut e-and-a-half or | have a witten subm ssion | can
give to the Court.

THE COURT: So these are issues that you're
concerned the defendants m ght raise during closing
argunment that you want a ruling on --

M. H GANS: Yes.

THE COURT: -- in advance of?

M. H GANS: Yes.

THE COURT: Wiy don't you just hand it up to nme
and I'lIl take a look at it.

M. HGANS: Ckay.

And just another housekeeping matter is in terns
of after the closings, usually the attorneys go through
the exhibits and they nmake sure that all the exhibits
goi ng back are appropriate and things of that nature.
There's a lot of exhibits here and | was trying to think
how that was going to work and | just wasn't sure how, you
know, if there's any redactions or anything |ike that.
That's just sonething that sonetines takes tine.

THE COURT: R ght. The Exhibits are here and |

do not send exhibits back to the jury unless they request

t hem

M. HGANS: Ckay.

THE COURT: But, you know, if they request the
exhibits, I'mgoing to send them back, and so if there are
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redactions that need to be nmade, ny suggestion is that if
all counsel agree, the exhibits can be renoved from court
to have -- because I'mnot going to be able to | et people
stay here after 4:30 to do any necessary redactions, but
that's your call.

M. HHGANS: | don't have any specific, but |
just saying it can take sone tine. |If they're not al
goi ng back at once, that's hel pful.

THE COURT: But for exanple, if they ask for an
exhibit, I"'mnot going to wait, you know, while you're
goi ng through a stack of the exhibit to redact.

M. FRANKEL: 1Is there an official exhibit Iist
that says "here's what's in evidence"? W have our own,
but --

THE COURT: Well, for sone reason, | don't have
a court clerk or court security here today. |'m guessing
that word didn't get out. But there should be a list,
yes. The court clerk normally has that.

M. STEVENS: | appreciate the fact that ny
col |l eague, M. H ggins, who used to be with ny firm by
the way, wants to save tinme by bringing up the issue of
what can and can't be said at summations and we of course
have the sane concern, hoping to save tinme, but we just -
the kind of phrases here, | think this debate is one we

should try to work out anong ourselves and if there's any

Val erie Waite, Senior Court Reporter
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Varano v. Small Sniles 6

i ssues left standing, we'll bring themup to the Court
briefly tonorrow.

THE COURT: (kay. Let nme just say, though,
again, | nean | don't nmean to beat a dead horse, but | am
just one person and | don't know when |I'mgoing to -- if
you bring themup tonmorrow norning and the jury is here at
8:45, ready to go, when am | supposed to -- when are you
going to bring those up to ne?

M. STEVENS: W're a little blind-sided by this
right now, but also, to object to charges, will we see
t hem before the sunmati ons?

THE COURT: |I'mnot sure. | would hope so
because |'mgoing to have to be able to read them ri ght
after your summations. \Whether I'mgoing to get them done
toni ght or whether I'mgoing to get them done in the
nmorning, | really can't tell you.

And again, |I'mnot feeling that synpathetic
because we spent a long tine yesterday working on this,
you know, and |I'mstill getting new stuff as we go. |'m
doi ng ny best.

M. STEVENS: Al you can do is your best, but
before summations are given, we do nmake that request.

THE COURT: | hear what you're saying. As |
said to you yesterday, objections are probably going to be

reserved, until the jury goes back, to anything that |

Val erie Waite, Senior Court Reporter
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Varano v. Small Snmiles 7

charge, sinply because -- I'mgoing to go over with you
generally what |I'm charging right now, but I won't have a
formof ny witten charge so you'll know generally what

"' m chargi ng tonorrow.

M. FIRST: Judge, on the jury verdict form
when do you want objections on the record to be nmade? Do
you want them now or do you want --

THE COURT: We dealt with all these issues
yesterday, so if there's sonething specific you want, tel
me right now.

M. FIRST: |It's a lot of things, but all the
things we tal ked about last night. That's what |'m
tal king about. | need to nake a record of it --

THE COURT: We'll do that. Wen we send it back
to the jury, then we'll put those objections on the
record.

M . LEYENDECKER: One question on Question 13,
your Honor, the battery.

THE COURT: Yes.

M. LEYENDECKER: W had -- I'mnot trying to..
but all three dates --

THE COURT: CQOctober 26th. | thought | had a
note to take out the 26th.

M . LEYENDECKER: There's not a restraint on the

26th but it does fall in line with our allegation that

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Varano v. Small Sniles 8

t hey conceal ed the existence of the schene to treat for
pur poses of revenue rather than dental needs, that that
was conceal ed, but for this conceal nent of information, he
woul d not be sent for treatnent, so there was an
allegation as to all three Bonds' treatnents. | don't
know whet her your Honor has concluded it relates only to
the two restraint episodes and if so, | accept that
because --

THE COURT: No, | took that out because | had a
"no" next to ny notes and | thought it was because there
wasn't a restraint issue, but | also agree that it is not
an appropriate --

M . LEYENDECKER: Ckay.

THE COURT: -- charge with respect to the
Cct ober 26th on the basis that you have just alleged, so
|"mnot going to add that in there.

M. STEVENS: W're talking about --

THE COURT: The battery.

M. STEVENS: Could we talk about the Syracuse
clinic because ny individual defendants are doubl e-naned
t hroughout the verdict sheet when it lists their nanes
i ndividually and then under their names, Syracuse clinic.
So the jury could find in favor of one of ny dentists and
then m stakenly find against themjust by nam ng the

Syracuse clinic. That would be confusing, and |I'm sure

Val erie Waite, Senior Court Reporter
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Varano v. Small Sniles 9

it's not what the Court intends.

THE COURT: Ckay.

M. HGENS: For the record, the Court did neet
with all counsel yesterday for | think four-and-a-half
hours on Sunday at the Crown Plaza Hotel, and | know all
counsel want to express our appreciation to the Court for
t hat .

This was discussed during that tine and we're
now noving for a directed verdict on the issue of
vicarious liability as to the three dentists, Bonds, Aman
and Khan as to the Syracuse clinic, and I think that would
resolve, | think, the issue that M. Stevens is concerned
about .

THE COURT: So when you say you're noving for a
directed verdict on the issue of vicarious liability, is
there any -- just so I'mclear, you' re not asking the
Court to find liability but nerely to, in essence, obtain
from defendants a stipulation that if there is a verdict

agai nst the individual defendants that the clinic is

liable -- I"'mnot sure | understand what you're saying.
M. HGENS: Well, I think on the proof there
is -- 1 think we're -- we tal ked about getting a

stipulation from New FORBA, so we should probably start
with that. If we have a stipulation, there's no reason

for a directed verdict. But if Drs. Bonds, Aman and Khan

Val erie Waite, Senior Court Reporter
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are found legally liable in mal practice or sone claim --

THE COURT: So nml practice or other clains?

M. HGE@NS: Yes, and then we're | ooking for a
stipulation from New counsel that the Syracuse clinic is
vicariously liable for that exposure.

M. CAHALAN: Your Honor, we would stipulate
that the clinic would be vicariously liable for the acts
of its enployees within the scope of their enploynent. W
do not obviously admt liability, but we admt the |egal
concept and that they were enpl oyees.

M. LEYENDECKER: Can | just ask, are you
acknow edging to the Court that you're not going to take a
position that sonmething they did in treating Jereny was
beyond the scope of their enploynent?

THE COURT: By the caveat you put on at the end
of the sentence?

M. CAHALAN: Yes, that's the definition. |
don't think there is any allegation that anything occurred
out side of the scope of their enploynent.

M. LEYENDECKER: Do you want to take off your
qualification then because you need to do one or the
ot her ?

M. CAHALAN.: We will wthdraw the
qualification. | think it goes to what we may be | ooking

at is if they exceeded the scope of their enploynent. |

Val erie Waite, Senior Court Reporter
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Varano v. Small Snmiles 11

don't think they're making an allegation in that regard,
and so we woul d withdraw the qualification.

THE COURT: Ckay. That was one of the issues |
was going to have to deal with, so in terns of the verdict
sheet then, we're going to take out --

M . LEYENDECKER: The end of the Syracuse
definition, just take out the --

THE COURT: And al so.

M . LEYENDECKER: Yes, and al so through, "as
i ncl udes dentists" through the names ending in Khan,
D.D.S., period.

M. STEVENS: Your Honor --

M. LEYENDECKER: | just need to clarify on this
stipulation. | just want to nmake sure it's the Syracuse
clinic that's stipulating to vicarious liability as
related to the dentists as opposed to New FORBA.

M. CAHALAN: It's not New FORBA, but | need
clarification because there's a cause, intentional tort
all eged as respects the battery and that woul d be
exceedi ng the scope of enploynent, so | think --

THE COURT: No, | think under P.J.I. 2:237, an
enpl oyer can be liable for even the reckl ess or
intentional acts of an enployee. That's the jury charge
t hat you guys asked for, too.

M. CAHALAN: Wl |, okay --

Val erie Waite, Senior Court Reporter
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Varano v. Small Sniles 12

THE COURT: | guess | was going to ask the
guestion whether |I'meven going to charge that in |light of
the stipulation here. Do we even charge vicarious
liability at all, either 2:235 or 2:237?

M. LEYENDECKER: | think it doesn't need to be
charged if the clinic is stipulating to whatever liability
may attach to the dentists in this verdict for whatever
cause of action they mght be liable for.

THE COURT: Does anybody have any --

M . CAHALAN: You know what, your Honor? We'll|
stipulate as originally requested, even with respect to
the battery, and so -- but the stipulation would not
extend to New FORBA. It would be limted to the clinic,
the dentists as enpl oyees and even with respect to
intentional tort cause of action, | don't know if the
Court needs to nake that charge.

THE COURT: So is everybody in agreenent | don't
need to charge either 2:235 or 2:2377

M. CAHALAN:. Yes.

THE COURT: Okay. Then normally what | would do
when there was an issue of vicarious liability, | mght
put in my charge that the parties have stipulated that a
verdict against the -- or that the -- here it would be
Syracuse clinic is vicariously liable for the acts of the

three defendants if they find that there's liability.
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Varano v. Small Sniles 13

M. STEVENS: Does that mean we can take the
Syracuse clinic off the jury verdict fornf

M. HGENS: No. No, we have direct clains
agai nst the Syracuse clinic.

M. STEVENS: On Question Nunber 20, | think the
word "Jereny" slipped in there al one.

THE COURT: Question Nunber 207

M. LEYENDECKER: | think he's pointing out we
need a "Bohn" after Jereny, Question 20.

THE COURT: Ckay.

M . LEYENDECKER: And then, your Honor, on the
participation questions, we were batting around the idea
of whether we thought it was -- it's probably Nunber 3 as
an exanple, did any of the defendants personally
participate, whether to identify as personally
participating would make a difference in that question,
whet her partici pate was al one.

M. HGENS: Just trying to cure sone of the
def endants' objections. Personally, it's the sane thing.
It doesn't make a difference to us, but whatever.

M. FIRST: W disagree with that whol e concept.
W think that's being incorrectly charged. They either
commtted a tort or statutory violation or they didn't.
That's the issue. W're going to object to it at the

tine.

Val erie Waite, Senior Court Reporter
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Varano v. Small Snmiles 14

M. HGANS: W nade that offer, but if they're
objecting to the whole charge --

THE COURT: Then we'll just leave it the way it

M. HGENS: Exactly.

THE COURT: Okay. Anything else on the verdict
sheet? Al right.

So there were a couple of other things that --
there were sone requests to charge: There was a request
to charge habit, 1:71, with respect to the acts, acts of
t he defendant dentists. The Court is not going to charge
that section. | know there was testinony by Dr. Bonds,
and | think probably all of thema little bit, about what
they would normally do. However, none of that testinony
was specific to what their pattern or practice or habit
was in '06 or '07, and so | don't think that it would be
proper to charge habit.

Wth respect to custom -- defendants request to
charge customary practice, at 2:16 -- | think | told
everybody yesterday that | was not going to charge that,
but I wanted to be clear that | had decided that.

There is a request by defendants to charge error
in judgment and do -- | want to hear a mnute fromthe
plaintiffs and a mnute fromthe defendants on why |

should or shouldn't do that.
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Varano v. Small Snmiles 15

M. HGENS: Yes, Judge. 1In ternms of the error
in judgnment, it requires a reasoned decision between
Medi cai d acceptable alternatives and, you know, and in
this case, restraining the child after giving him an
i mproper consent form and, basically, not using the |ast
alternative, there is no -- not giving the parents another
choi ce and not giving thema choice to go to the hospital
-- in other words, there's not a choi ce between acceptable
alternatives here, so everything is nedical judgnent.
Everything a doctor or dentist does is nedical judgnent.
It doesn't nean they get the nedical judgnent charge.

The sane thing wth | ocal and no anest hesi a,
doing the treatnent plans w thout getting consent with Dr.
Aman doing four pulps without talking to Ms. Varano.
These are not things that reasonable doctors would say,
"Ch, well, you can either do a knee this way with three
screws or two screws or one screw," this is just -- you
know, they're doing things wong and they're not choosing
bet ween nedi cal |y acceptabl e standard of care.

THE COURT: M. Stevens?

M . STEVENS: The suggestion four pul ps and four
crowns w thout even talking to her about it, the evidence
was that Ms. Varano testified that she was told in
advance there woul d be four upper crowns needed, but

that's a different question. M/ colleague here is only

Val erie Waite, Senior Court Reporter
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Varano v. Small Sniles 16

going fromthe point of view of the plaintiff's testinony.
The doctors testified that they considered alternatives
and offered the parents and guardi ans alternatives and the
alternatives were not going forward on this day,
permtting us to use, for instance, protective
immobilization if you want us to go forward on this day,
referring themout if you don't want it done here. The
doctors have testified that they do these things and nmake
these choices and it's only plaintiff who wants to say,
"Well, we don't believe them and there are no choices and
no avenues," but the doctors testified very clearly they
do make these choices and that is their habit.

Let me al so say, when the Court said they
woul dn't charge on habit because it wasn't specifically
stated to the very years, all the doctors were talking
about these very years, the tine that they were practicing
with Jereny Bohn. That's what they were tal king about,
what they said to parents at that point in tine. This is
not an earlier or later point of tine; it's exactly what
they were tal king about .

THE COURT: How does Dr. Bonds have a habit two
weeks after he started? | nean that doesn't even neke
sense. You devel oped a habit in two weeks?

M. STEVENS: No, no, he'd been trained for a

year in terns of how he uses the device and offers the
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patient --

THE COURT: That m ght be what his training was
but not his habit.

M. STEVENS: He had already |earned that by the
time he started. He had been working as a dentist under
supervision and chair-side for a year. He already |earned
his nmethod of practice. He treated peopl e independently
for two years under what they call supervision as a
resident, going out and actually doing the work. He had
fully learned to be a dentist and was conti nui ng that
t hrough, and the idea that this is not part of his habit
when his testinony is that that was his habit is actually
putting yourself in the point of view of the finder of
fact instead of the Court.

THE COURT: Thank you. Wth respect to the
i ssue of the adverse inference, | have not yet decided
what I'"mgoing to do with that. Wile I think that new
FORBA brought an order to show cause seeking reargunent of
their prior notion for sanctions and upon reargunent to
vacate the prior order, because 22:21D(2) doesn't allow
the Court to consider matters of fact that could have been
i ncluded previously and weren't, and for the nost part it
appears that there's new evidence in the affidavit of
M chel e Sobotka, so | don't think the argunent is

appropri ate.
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However, | have read and am consi dering the
papers of the co-defendants and with respect to whether or
not I can give an adverse inference charge, that will not
undul y prejudice those parties.

So | haven't ruled on that yet.

M. HGE@NS: W have no objection to the Court
issuing a limting instruction advising that the adverse
inference only applies to New FORBA and not to any of the
ot her parties.

THE COURT: That's how | have been thinking, but
|"mnot sure | can adequately give a limting instruction
given the nature of the clains in this lawsuit, and so
that's really the dilemma. |If you have a specific
suggestion of |anguage that you think would address ny
concern, I'mglad to hear it.

M. HGANS: Ckay.

M. STEVENS: On the adverse inference and the
failure to find performance reviews --

THE COURT: On the failure to produce the
performance reviews, right.

M. STEVENS: M only comment is on behal f of
the three dentists who didn't have control of those and
who coul dn't produce them one way or the other because
they were not in possession but would be adversely

affected by the inference that this Court is going to
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charge, so | would just ask the Court, first, do no harm
because the harmto our defendants is prejudicial.

M. HGENS: | can take a stab at that
potential adverse inference since the Court raised it.
Per haps sonething |ike "you are -- you nmay but are not
required to find that New FORBA was requested to but did
not produce production reviews of certain defendant
dentists and that you may find or take an adverse
i nference that those production reviews would have been
unfavorable to New FORBA, and taking this adverse
inference, | instruct you as a matter of law that the
def endant dentists in this case had no control over any
performance reviews and the performance reviews at issue,
ot her than what's been produced in this case, do not
pertain to those defendant dentists."”

THE COURT: | lost you on the last part.

M. HGANS: | think I lost nyself.

M . LEYENDECKER: You said "production reviews"
and | think you neant to say "performance reviews."

THE COURT: | under st and.

M. HGANS: | think M. Stevens is saying "I
don't want ny dentists getting blanmed for not coughing up
t hese performance reviews" and | think we could stipulate
that or the Court could instruct the jury that these

def endant dentists were not in control of these
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performance reviews and this adverse inference is not
directed toward them

M. FIRST: Judge, really that would do nothing
to alleviate our concern. These performance reviews that
were all egedly not produced were both A d FORBA and New
FORBA performance reviews. New FORBA had them because
t hey bought the conpany, and | would submt there's no way
fromthis inference, especially where there's a claimthat
new FORBA utilized Add FORBA's so-called schene, that you
could tailor a charge or an inference that is limted to
New FORBA. It will inherently hurt us in a way that's
unfair because we're not the ones that didn't produce the
performance revi ews.

It's unfortunate but it's true that we are kind
of bound together on this issue because they bought the
conpany and cane into possession of our records.

THE COURT: | understand that, and that's why |
ret hought the issue in terns of the adverse inference.

What do you suggest | do as a penalty?

M. FIRST: |If your Honor is inclined to issue a
penalty, there are a |lot of other options available to the
court, including nonetary.

THE COURT: How nuch woul d you suggest | inpose?

M. FIRST: Do | have to answer that?

THE COURT: Yes, you do.
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M. FIRST: | really don't know.

M. LEYENDECKER: | recognize it's the
plaintiffs that got us down this path but | tend to cone
at this issue with a nore practical approach and let ne
just make a suggestion and that suggestion would be if
none of the defendants got up in closing and said, "Well,
where are all the other docunments that say..." you know,
performance reviews, to do nore procedures or where are
all the other docunents to say pressure... "W didn't get
any of that. Wy didn't you bring us 10,000 of these as
opposed to..." then | would say we don't need the
instruction. But if they get up and say it, then we go
wth sonething like M. Hggins is suggesting. So if they
violate it, after they agree not to do that, then if they
did, they have what they've got comng to them

THE COURT: Not a bad suggestion. What does
everybody say?

M. FIRST: |I'mnot going to agree to that.

W' re not subject to the inference by definition. Wy
woul d we agree?

M. HGANS: The reason is that that would cure
the prejudice that M. First is now conplaining about to
the Court.

M . LEYENDECKER: And ny suggestion woul d al so

cure this business of making us look like "Ch, well, you
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Varano v. Small Sniles 22

found a needle in a haystack"” when we've got a gazillion
of these and they say, "Hey, quality of care is great and
that's all we care about"” and that's what | want to avoid
and what |'msensing is that's what he wants to do, but he
doesn't want to live with the other, and |I'm not

confortabl e.

THE COURT: | totally understand, and frankly,
M. First, I"'msurprised that you would point the finger
to that because | think that exactly is -- that's the

poi nt, the reason why you get the adverse inference,
because they're not able to produce additional performnce
revi ews because of conduct outside of their control. So
now you're saying "I want to be able to make it ook |ike
t hese guys don't have any nore proof" when it's nothing
Wi thin their control

| understand that you take the position that
your client didn't do that or doesn't have them or

what ever, but the Court has to try to bal ance the needs of

all the parties in this case. | think that's a great
suggestion and | guess I'll take it under advisenent and
we'll see what happens tonorrow with what | charge.

M. STEVENS: Quickly, I would |ike to say that
our argunents are before the Court in the order to show
cause --

THE COURT: That's what we're arguing right now.
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M. CAHALAN: Could | be heard for a nonent on
the Court's coments? | realize that this Sobotka
affidavit was new. W would have nmade a notion to renew
but it wasn't our notion in the first place. W can't
renew the plaintiff's nmotion. That's why we submtted the
affidavit. In reality it doesn't say a whole |lot nore
t han what Linda Zoeller said during the hearing and in her
own affidavit.

THE COURT: Wiat Linda Zoeller said was totally
specul ati ve about where and what and why, and clearly M ss
Zoel l er and New FORBA did not take seriously ny order with
respect to production. You know, her testinony was she
basically, fromwhat | understand, as a paral egal was
calling the shots on what to do, when to do it. And, you
know, New FORBA has got to live and die with that. They
give her control and she doesn't do it right, they've got
to live and die with the fact that they entrusted her to
take care of this job and she didn't take it seriously.

And the hearing was specifically held -- | nean,
this was an issue that fromthe Court's perspective, Mss
Sobot ka coul d have cone and testified. Wile | said that
Linda Zoeller had to testify, | didn't say that you were
excl uded from bringi ng anybody el se here, and | nean M ss
Zoel l er, her testinony was very specul ati ve about what

coul d have happened, shoul d have happened, et cetera.
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So | hear what you're saying, M. Cahal an, but |
think 1'"mgoing to be prepared to charge the adverse
i nference charge in sone form or another tonorrow.
However, | wll not charge it if -- 1 think it's only
appropriate, if one of the defendants is suggesting that
the plaintiffs pulled out one when they should have had
nore, that 1'mgoing to charge adverse inference.

M. CAHALAN: Your Honor, could | just ask a
guestion for clarification on the likely charge that wll
be made? For the purposes of M. Hulslander, and | think
the others, understandi ng what the boundaries are, ny
understanding is there is a performance review that was
di sclosed for Dr. Aman a few nonths before treatnent of
Jereny Bohn and that has whatever content it has, says
whatever it says and to the extent that it's in evidence,
we should be able to discuss it, maybe not in terns of
that's the only one and why aren't there nore, why they
didn't come out with nore, but discussing what that says.

M. LEYENDECKER: No question 46 is fair gane.
The point is you can't come in and say "Aha! \Were are
all the others?" O sonething along these |ines.

M. CAHALAN: But tal king about performance
reviews, but there's all kinds of evidence that they
presented -- reports, e-mails and such -- that aren't

performance reviews and | think part of the defense's
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argunent mght be, "Were are all the e-mails?" 1It's not
[imted to just performance revi ews.

THE COURT: You kind of already did argue that.
In one of the wi tnesses, you brought that subject up, you
know, "Were are all these..." But frankly, plaintiff
asked, "Yeah, where are the other ones that show you were
| ooking at the nerits of the work of the dentists" or
sonething like that. It's your call, what you're going to
do, but obviously you can --

M. CAHALAN: | don't want to --

THE COURT: He's just talking about performance
reviews. That's the only subject that the adverse
i nference goes to.

M . LEYENDECKER: Correct.

THE COURT: (kay. Defendants were requesting
1:64 with respect to clear and convincing, the clear and
convi nci ng standard. Wat was that for?

M. STEVENS: For the allegations of G B.L. 349;
is that correct? Yes -- 349. Since the tenor of 349, the
way it's being used in this case, is for fraud, the way
fraud is defined in terns of burden of proof is clear and
convi nci ng.

THE COURT: | hear what you're saying. Then
2:275, conparative fault. You guys are asking for that.

Is there any dispute on that? Both sides were asking for
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that charge, or put it in their proposed charges.

M. HGANS: Judge, that's the general
al l ocation charge, conparative fault.

THE COURT: Right.

M. HGENS: W don't have any objection to the
conparative fault.

THE COURT: Ckay. Plaintiffs were requesting
2:10A, gross negligence charge.

M. LEYENDECKER: | think it's the end of the
day and that fell out of our details and that can cone
of f, your Honor.

THE COURT: 2:235 we tal ked about that already,
and 2: 237.

Okay. | think those were the only disputed
charges between the parties, so...

M. FRANKEL: May | be heard on one point?

THE COURT: Yes.

M. FRANKEL: They had offered under 3.20.1 an
instruction on opinion versus fact. This is fraud
response to the consent defense of battery claim and so
they -- | think that's on their list. | know we talked
about it l|ast night.

THE COURT: 3.20.1, intentional torts, fact
versus opinion, right.

M. FRANKEL: And initially | thought that the
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instruction needed additional |anguage because it was
legally too narrow. | looked at it last night, and this
nmorning, ny conclusion is that it doesn't apply to this
case. And if you look at the instruction itself in the
Pattern, it uses the term "under these circunstances."

THE COURT: |'ve got the Pattern right here.

M. FRANKEL: Ckay. |It's a general statenent,
the | aw under normal circunstances, opinion can't be the
basis for a fraud claim But the circunstances that we
have and that are described in the comments in the Pattern
are circunstances where the | aw does pernmit opinion to be
the basis for a fraud claim and there are two specific
reasons.

One is a circunstance where the defendant has
speci al know edge or skill and knows that the plaintiff
does not and is relying on defendant's opinion as an
expert. That's a circunstance where the | aw does all ow
opinion to be the basis for a fraud claim

The other is where the defendant stands in the
position of trust with the plaintiff. That's another
exception that's specifically discussed right there in the
Pattern coments on Page 170 and 171.

Those are the circunstances that are really
undi sputed in this case. No question M. Varano was

relying upon an expert, a professional's opinion as to
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what the risks were of restraints and that Dr. Bonds knew
he was dealing with sonebody who would be relying on his
opinion. Likew se, he was in a position of trust.

Those circunstances under New York |aw are
circunstances in which opinion can be the basis for a
fraud claim and so the standard instruction, which is the
one they're asking for, would be in this statenent of |aw
under these circunstances. To say that under these
ci rcunstances, opinion -- that you find if it's an opinion
then stop; it can't be fraud, which is the instruction
t hey have asked for, just ignores the actual circunstances
we're dealing with and would be a m sstatenment of New York
| aw.

THE COURT: Ckay.

M. STEVENS: This is like an Alice in
Wonder | and argunent from sonmeone who is not asking for
charge 28:05 because if the issue is whether inforned
consent was properly given, then 28:05 is what that's al
about. They have this crazy conflict, "Ch you can have
infornmed consent,” but "if it's by fraud, then it's not
informed consent.” O course it's not. Infornmed consent
means proper inforned consent, telling soneone the
benefits and risks and that's what fits in this case and
what they're trying to keep out of this case and that's

what should be a predicate to any claimof battery and
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that's what is mssing and that's what should be question
nunber one, it should be mal practice and then |ack of

i nformed consent and those should be the predicate

guestions. In turning this around the way it is in these
jury questions, gives -- in ny view -- a confusing view to
the jury of what's happening here. | disagree with ny

col | eague about what he said with respect to that charge,
and it all nmakes even | ess sense in the absence of 28:05.

THE COURT: kay. Thank you. Wre there any
[imting instructions? During the course of the trial,
during the course of the notions in |limne, the Court had
tal ked about giving various Iimting instructions. W
revisited that subject yesterday, and the only Iimting
instruction that | understood from our neeting yesterday
that the parties are asking ne to give relates to the
guidelines and that the -- that essentially that the
gui delines aren't standard of care.

Was there another -- anything else with respect
to limting instructions?

M. HGANS: Judge, I'mnot sure it was a
limting instruction. W did discuss this yesterday, but
the nodified charge as to Jereny's parents' condition,
which is Exhibit A, Page 3, of our charges. |If you find
Jereny is entitled to recover under the rules of |aw given

you, the sum you award as danmages cannot be reduced by
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anything that Jereny's parents either did or did not do as
to Jereny or his care. | further instruct you that there
is no claimin this case that either Jeremnmy or his parents
were negligent. | don't knowif that's a limting
instruction or a charge, but --

THE COURT: | was looking at it as a charge.
That was in -- that's in your proposed charges.

M. HGAENS: Yes, it is.

M. STEVENS: In ternms of sinplifying, your
Honor, on the reckless disregard for the safety of others,
first, we believe that Drs. Aman, Bond and Khan shoul dn't
be naned in the punitive damage section and we object to
them being there, but if the Court disagrees and they are
named, then we don't need the Article 16 reckless
di sregard section because if there's a finding that
t hey' ve acted under the punitive damage charge section,
then that nore than applies, but assunes the reckless
disregard. So that would be two ways of finding out the
sane t hing.

THE COURT: So you're suggesting that the
Article 16 imtation is synonynous with the standard, is
the sane as the punitive damages?

M. STEVENS: Maybe even nore so. |In other
words, if there's a finding that any party is liable for

punitive damages, | think the Court as a matter of |aw can
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say they used reckless disregard for the safety of others.
| think that's a very easy thing --

THE COURT: But is the reverse true?

M. STEVENS: | don't think the reverse needs to
be true.

THE COURT: | think sonme people were arguing
that we need to have a determ nation as to the damages
with respect to each of the individual defendants so that
we can | ook at whether Article 16 applies for non-economc
| oss.

M. STEVENS: | would be happy enough if the
Article 16 | anguage were left in and the three individual
dentists were not nanmed in the punitive damage section and
| urge that they shouldn't be and we object to them being
named in that section. But if all the parties are going
to be nanmed in that section, then |I think the reckless

di sregard question under Article 16 becones a surplus

i ssue.

M. HHGANS: And | respectfully disagree,
Judge, with M. Stevens. | understand the argunent, but
under 16.02(5), | believe, it's a different -- it can be a

different standard so, you know, the punitive damages can
be held for something nore than negligence and sonet hing
| ess than intentional conduct, gross negligence, things of

t hat nat ure. That's all in the P.J.1I.
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So the fact that they get punitive damages is
not going to answer the question under 16.02(5), |
believe, or 7. So that's why it's in there. W think it
shoul d respectfully stand.

THE COURT: Ckay.

M. LEYENDECKER: One little typo, | think, on
Page 20, your Honor, in your instruction there at the
bottom you've got 13-C. Thirteen is the battery question
and you've just got an A and B on the battery, so | think
there's no 13-C

THE COURT: kay. That's because there was a C
until | took it out.

M . CAHALAN: Your Honor, you nentioned earlier
if there were any other questions regarding the
nodi fication charges. Are we doing that now or are we
doi ng that tonorrow after closings because | do have sone
subm ssions with sonme of the nodified charges that they
proposed.

THE COURT: | got sonmething from Danielle,
think. Do you have sonething that's different from what
she sent ne?

M. CAHALAN: Two itenms in the --

THE COURT: You --

M. CAHALAN. -- per se charge. They had a

definition of what an owner is, a short, one-sentence
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item and | don't think it correctly states the |aw of
what an owner would be. The owners of the clinics were

i censed dentists and owners pursuant to a contract. They
were owners of the clinic.

THE COURT: Do you have sonething you're
submtting in witing?

M. CAHALAN: | can.

M. FIRST: W agree with that and we did cover
t hat .

THE COURT: Wy don't you | ook at what Danielle
sent ne already, and if you need to send ne sonething
el se, the sooner you send it, the better. Mre chance
"1l read it.

Anyt hi ng el se?

Ckay. See everybody tonorrow.

M. FIRST: One nore thing. W've reserved
notions both after the plaintiffs case and obviously after
the defendant's case. Wen do you want to hear those?

THE COURT: When do | want to hear thent?

M. FIRST: That's the wong question. \Wen
wi |l you hear thenf

THE COURT: How |long are you going to be?

M. FIRST: Not long. |'m personally not going
to be |ong.

THE COURT: |If you guys want to cone at 8:30 and
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we'll do it. The jury is comng at quarter of.

M. FIRST: |It's just sonething we need to do.

M. STEVENS: They asked for a directed verdict.
The defendants don't get a chance --

M . LEYENDECKER: Nobody is saying you waive
your right if it doesn't happen by 4:30 today or 8:30....

THE COURT: | have said all along everybody's
rights are reserved with respect to any notions because |
have al ways taken the view that the jurors are nore
i nportant than anybody else. Your rights are reserved.
W can put those on tonorrow norning if everyone is here
to put themon at 8:30, but I'"'monly giving you until
quarter of nine to do it, so be succinct.

M. FIRST: Thank you.

THE COURT: Thank you.

(Concl usi on of proceedi ngs).
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