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Varano v. Small Snmiles et a

(Sept enber 27, 2013, Judge Karalunas, trial continuation)

THE COURT: Good norning. Before | bring the

jury in, I do want to just thank all counsel for their
preparedness in hel ping keep this trial nmoving. | know at
times |'ve been cranky over the last few weeks. It's a

ot of material to absorb, but you guys are making it
easy, and | just want to let you know that.

Thank you.

(Wher eupon, the jury was then brought into the
courtroom

THE COURT: Good norni ng.

JURY MEMBERS: (Good norning.

THE COURT: Are you guys ready?

JURY MEMBERS: Yes.

THE COURT: All right.

M. HACKERVAN: May | proceed, your Honor?

THE COURT: Yes, you nay.

Dr. KENNETH KNOTT, having been previously called as a

W t ness, being previously duly sworn, continued to testify as

foll ows:

CONTI NUED DI RECT EXAM NATI ON BY M. HACKERVAN

Q Good norning, Dr. Knott.

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1064

Good nor ni ng.

How are you?

> o >

Good.

Q Was it your understanding, Doctor, that the |aw
prohi bited FORBA from owning the Syracuse clinic?

A Yes.

Q You knew that during the O d FORBA days and you knew
it during the New FORBA days?

A That's correct.

Q In the O d FORBA days, prior to the sale, FORBA
represented to the State of New York that Dr. Padula was the
owner of the Syracuse clinic, correct?

A Yes.

Q And when new FORBA took over the business in Septenber
of 2006, FORBA represented to the State of New York that you
were an owner of the Syracuse clinic, correct?

A | believe that's correct, yes.

Q And al so represented that Dr. Andrus was an owner,
correct?

A Correct.

Q FORBA made it appear during the New FORBA tine frane,
made it appear that you and Dr. Andrus were the owners of the
Syracuse clinic, but behind the scenes, FORBA was really the
owner; isn't that true?

A Bob and I -- Dr. Andrus and | -- were the owners of

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1065

that clinic. W had a 50 percent share.

Q That's what | was going to ask you. First of all, how
much of the Syracuse clinic do you say you were an owner of?

A 50 percent.

Q And you say that Dr. Andrus was the owner of the other
50 percent?

A Correct.

Q How much did you pay for your 50 percent interest in
the Syracuse clinic?

A Don't know the exact figure, but it was a nom nal
anmount .

Q A nomnal amount. It was five bucks, wasn't it?

A Five or ten, sonething in that range, true.

Q How much did Dr. Andrus pay for his 50 percent

interest?
A | think the same ampunt, but |'m not sure.
Q Five bucks. It was five bucks, wasn't it?
A | don't recall, but it was, like | said, it was a

nom nal anount .

Q If you would take a | ook at Page 63 of your
deposition, Dr. Knott. Are you there?

A " m here.

Q Do you see the question at Line 22, "And so it was $5,
what you paid for your interest, your 50 percent interest?"

Do you see that question?

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1066

Yes.
And what was your answer?
Yes.
So it was $5, wasn't it?
Yes.

Fi ve bucks, correct?

> o » O >» O >

$5. 00.
Q Who deci ded your purchase price for your 50 percent

interest in the Syracuse clinic would be five bucks?

A | really don't know.

Q You don't know?

A | don't know who deci ded that.

Q How did the purchase price cone to be $5?
A | do not know.

Q So you say you were the owner, but you don't know how
the purchase price got set or who set it; is that right?

A That's correct.

Q Who decided that you woul d be an owner of the Syracuse
clinic?

A It was made by a col |l aboration between O d FORBA and
New FORBA.

Q So they told you you were going to be an owner?

A As -- yes. | was agreeable to beconme owner of the
Syracuse clinic, 50 percent.

Q And they told you that they were going to designate

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1067

you as the owner of the Syracuse clinic as part of your job
as a FORBA officer; is that right?

A And as an owner.

Q Who decided that you'd be the 50 percent owner?

A Again, | think that was a decision was made between
A d FORBA and New FORBA.

Q Who got the profit fromthe Syracuse clinic while you
were hol ding yourself out to the State of New York as being
t he owner?

M. HULSLANDER: bjection, Judge. He's not --
he was the owner. (bjection to the formof the question.
THE COURT: Overrul ed.

A Say it again, please.

Q Who got the profit while you were representing to the
State of New York that you were the owner?

A The Syracuse clinic, as well as many other clinics,
had an agreenent with FORBA that they would provide certain
servi ces, managenent, H R, et cetera. They were basically
the operating armof the clinic, and for that they received a
profit.

Q They received all the profit, didn't they?

A Most -- yes, | think that's true.

Q You didn't receive any profit as an owner in the
Syracuse clinic, did you?

A | did not.

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1068

Q You had no right to receive any profit in the Syracuse
clinic, did you?

A Not to ny know edge.

Q So you say you were a 50 percent owner, but you had no
right to receive any profit?

A That's what | said, yes.

Q Who decided that all of the profit fromthe Syracuse
clinic was going to go to FORBA?

A The owners of FORBA.
The owners of FORBA?
Um hmm

VWho was that?

> O > O

That was M ke Lindley and Al Smth and Rodney Cawood.

Q So it was FORBA that decided that all the profit from
the Syracuse clinic, when you say you were the owner, was --

A That's the way it was set up, yes.

Q You couldn't sell your 50 percent interest in the
Syracuse clinic for any profit either, could you?

A No, | don't believe | could.

Q And the reason was that FORBA inposed an agreenent on
you which said that if you -- that the only tine you could
sell your interest in the Syracuse clinic was to sonebody
desi gnated by FORBA, right?

A That's correct.

Q And then only for another of these nom nal anounts?

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1069

A That was -- yes, that was ny understandi ng.

Q So you couldn't make any profit selling the clinic,

A Correct.

Q And if you did sell it, it had to be to sonebody that
FORBA desi gnat ed?

A Correct.

Q SO just to button that down, you couldn't make any
profit fromthe operations of the clinic as it was going
al ong; you couldn't sell the clinic and nake any profit; you
couldn't make any profit out of your ownership of the
Syracuse clinic at all, could you?

M . HULSLANDER: bjection, asked and answered.
THE COURT: Sust ai ned.

Q FORBA, in fact, could fire you as the owner of the
Syracuse clinic, couldn't they?

A They certainly could fire ne as an enpl oyee.

Q And if they -- they could fire you as an enpl oyee for
any reason at all, couldn't they?

A | al ways assuned that, yes.

Q And if they -- under these agreenents that they
i mposed on you as regards the Syracuse clinic, if they fired
you as an enpl oyee of FORBA, then they could require you to
transfer your interests to sonebody el se designated by FORBA,

couldn't they?

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1070

A Correct.

Q And again, that transfer would be essentially no
noney, right?

A Correct.

Q So effectively, if they decided to fire you as an
enpl oyee, they were firing you as the owner of the Syracuse
clinic?

A Essentially, yes.

Q "' m sorry?

A Essentially, yes.

Q Whul dn't you say, Dr. Knott, that the real owner of
the clinic is the one that does the firing, not the one that
gets fired?

A | was the owner, half owner of the clinic and, you
know, the arrangenent that | signed | went into when | nade
it and I knew if | quit nmy job or if | was term nated then
t he ownership would be transferred out of ny name into
anot her practicing dentist or another licensed dentist in the
State of New York.

Q VWll, ny question to you -- | appreciate that answer,
but ny question was: The real owner of a dental clinic is
the one that does the firing, not the one that gets fired;
woul dn't you say?

A In this situation, no.

Q Who is Dr. WIIliam Nash?

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1071

| only know the nane.
You don't know Dr. Dr. Nash, do you?
Never met him

Never net him never talked to hinf

> o >» O >

No, | have never.

Q Let me show you Plaintiff's Exhibit 348. Dr. Knott,
you see this is dated Septenber 26th of 2006, having to do
with the Syracuse clinic; do you see that?

A Yes.

Q And if we scroll down a little bit, you'll see that
WIlliam Nash, D.D.S., Dr. WIIliam Nash, was the president of
the Syracuse clinic?

A | see that.

Q Was Dr. Nash the president of the Syracuse clinic when
you were the owner?

A |"mnot sure that he was, but | don't recall

Q You don't know who the president was --

A No.

Q -- while you were the owner? At the tinme you say you
were the owner, you don't know who the president was?

A That's what | said, yes.

Q And if the evidence shows it was Dr. Nash, the guy who
was president of the clinic you say you owned, you never net?

A That's an honest answer. |[|'ve never net him

Q You never conmmuni cated with hinf

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1072

A To ny recollection, | did not.

Q Doctor, you obtained your license to practice
dentistry in New York shortly before you began representing
to the State of New York that you were the owner of the
Syracuse clinic; is that right?

A |"m not sure what canme first but sonewhere in that
time frame | obtained a license in New York.

Q In other words, you weren't already |licensed to
practice in the State of New York prior to the tine this all
occurred?

A | believe | was.

Q You got the license for the specific purpose of being
able to represent to the State that you owned the clinic in
Syracuse and the other clinics in New York; isn't that right?

A Yes.

Q You never practiced dentistry in the Syracuse clinic,
did you?

A No, | did not.

Q In fact, you never practiced dentistry in any of the
New York clinics?

A | did not.

Q You never practiced dentistry in New York anywhere,
ever ?

A That's correct.

Q You becane -- or you held yourself out to be the owner

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Kenneth Knott -

Di rect

inall -- either a partial

FORBA clinics, did you not?

A Are you referring to across the country or just in New

York? |'msorry.

Q Across the country.

A No, | was not

owner

Examnm nati on

owner

in severa

or a new owner in all of the

Q How many were you an owner in, di

were an owner in?
A | don't know.
Many .
Q Al nost all of
A Al nost all --

licensed in.

Q And there were nore than 50 clinics, weren't there?

A Yes.

Q You represented that you were an owner in close to 50

clinics to the states -- you represented to the states, the

| don't

t henf?

sout heast was not an area that | was

remenber

various states, that you were an owner

clinics, didn't you?

A Yes.

Q And at each instance,

it was under the same

ci rcunst ances that we've just gone over

Syracuse clinic, wasn't it?

A Yes, | believe it was.

Q You nmade essentially no investnent in any of those

Val erie Wiite,

Seni or

Court

Reporter

of the clinics.
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Dr. Kenneth Knott - Direct Exam nation 1074

clinics?
A That's true.

Q You couldn't get any profit; it all went to FORBA,

A Correct.

Q And you couldn't sell it for any profit, right?

A Correct.

Q Now, there's been a good bit of testinony in the
trial, Dr. Knott, about the new dentist training that FORBA
conducted, and I'mnot going to get into that in any detai
with you, but | have a little bit | want to ask you about.

You, in fact, took the new dentist training out in Col orado,

didn't you?
A | did, um hnm
Q In Aurora, the Aurora clinic?
A Correct.
Q And your trainer was Dr. Mieller?
A Yes, he was.

Q That new dentist training included training as to
treatnment planni ng?

A Correct.

Q And that included training as to when to do specific
dental procedures, didn't it?

A Not specifically, but it certainly included the whol e

range of the typical restorative efforts in children's

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1075

mouths. It was a very pointed overview of, | think, Dr.
Muel l er's experience in pediatric dentistry, and quite
honestly, as an ol der practitioner that had had | ots of
experience in many phases of dentistry, | welconed his input.
| learned a great deal fromhimin that three-week period of
time. It was excellent.

Q | appreciate that answer. | want to nake sure that |
under st ood the answer you gave to ny question. D d the
training on treatnment planning in the new dentist training
program i ncl ude when to do specific procedures?

A No, it was nore about how to do various procedures.
When you cone out of dental school, if you're not a pediatric
trained dentist, your exposure to treating children is very
limted. And nost dentists, including nyself, are timd
about certain procedures, and there seens to be this aura
about if you cap a tooth, it's a big deal. And you soon
| earn after you' ve seen kids and treating kids, it's a very
excellent restoration and is the preferred restoration.
treatnment - pl an about 40 kids every day that | see kids in ny
office, and I work in a pediatric practice, and ny job is to
treatnment-plan. And the preferred restoration for these kids
that are four, five and six years old that have cavities in
their teeth is a stainless steel crown, and | have that
di scussion with parents all the tine.

Q Dr. Knott, if you don't mnd, | don't nmean to

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct

i nterrupt, but

how does it feel to you?

you answered right at the beginning of al

that --

clinic as to treatnent-planning, whether

i ncl uded when to do specific procedures?

t hi nk, the beginning of that |ast
right?
A I

gui del i nes, based on behavi or,

of the patient, their wllingness

treat and how to manage and what type of treatnent

child' s best interests.

Q Let's | ook at
the question at 84 -- take a | ook
of the page, Line 22.

dentist training, the new denti st

your answer was: "Sure."
M. FIRST:
t hat .
Q Well, et me get it right.
part of the dentist training, the

was it not?" And you said,
A Correct.

Q And that was the sanme for

Val erie Waite, Senior Court

Examnm nati on

it seens we've gotten away from the question;

The question |

during that training by Dr. Mieller

think there were a | ot of discussions about

age of the patient,

Page 85 of your

"So treat ment

| "' m going to object;

"Sur e,

1076

asked and | think
of that was during
in the Aurora
t hat training
And your answer, |

answer, was no; is that

maturity
to cooperate as to how to
is in the
deposition. Do you see
at 84, right at the bottom
pl anni ng was part of the
And

training; was it not?"

you m sread

"So treatnment planning was
New FORBA denti st training,
" right?

A d FORBA, too, wasn't it?
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Dr. Kenneth Knott - Direct Exam nation 1077

A Well, that's true.

Q And then on the next page, Line 7, the question was:
"Now, treatnent planning includes when to do specific
procedures, does it not?" Do you see the question?

A | do.

Q And your answer was what ?

A \Was yes.

Q So that treatnent planning that you received from Dr.
Muel | er included when to do specific procedures, didn't it?

A Based on many factors, yes.

Q And the treatnment planning for the new denti st
training for the -- that FORBA does, New FORBA does, provided
the basis of the treatnment in the FORBA clinics, didn't it?

A It covered probably 90 percent of the range of
treatnent that's typically given to, provided to young
children. Yes.

Q So the answer to my question is yes; that new denti st
training provided the basis for the treatnent at the FORBA
clinics, right?

A A good overview, yes.

Q And | think you've indicated that the training was the
sane during the A d FORBA days as the New FORBA days?

A Essentially, with progressive changes, inprovenents,
better facilities, overhead projection, hands-on experience

wth materials, there were a |ot of positive changes that

Val erie Waite, Senior Court Reporter
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Dr. Kenneth Knott - Direct Exam nation 1078

canme about when New FORBA cane onboard as the owners.

Q In the spring of 2007, New FORBA forned a denta
advi sory board, right?

A |'"'m not sure of the exact timng but, yes, they did
forma dental advisory board.

Q So there was a new dental advisory board that New
FORBA put together?

A Correct.

Q And it had -- the nenbers of the dental advisory board
were four pediatric dentists; do you recall that?

A Four or five, yes.

Q And these pediatric -- that was nore pediatric
dentists on the FORBA advisory board than there were in all
the FORBA clinics; isn't that true?

A | couldn't state that yes or no. | don't know.

Q In any event, you know all the ones on the advisory
board were pediatric dentists?

A They were.

Q And these were highly credential ed gentl enen, were
t hey not ?

A Yes, they were. Yes, they are.

Q Sorry?

A They are.

Q They are.

A They still are.
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Q Yes. It included a couple of past presidents of the
A A P.D?
A Yes.

Q And the New FORBA dental advisory board reconmended to
FORBA that FORBA change its policy with regard to the use of
restraints, didn't it?

A They did.

Q And the new advi sory board, the dental advisory board,
New FORBA dental advisory board, recommended that FORBA
change its policy to having restraints being used only during
energencies; isn't that true?

A | believe that is a correct statenent.

Q Do you recall that that reconmendation fromthe denta
advi sory board to New FORBA was nmade in Decenber of 2007?

A | don't recall the exact date of that, no; | don't.

Q You do recall, though, that FORBA did not change its

policy --
M. HULSLANDER: |'m going to object.
Q -- With regards to when to use restraints, did it?
THE COURT: Wit a second. Legal basis?
M. HULSLANDER: Irrelevant.
THE COURT: Overrul ed.
A Well, they -- they nade steady inprovenents in terns

of nmonitoring the kids when the papoose was used, changed the

clinical forns so that there were areas for charting and
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rules of checking vitals and releasing the armand the |eg
wraps to make sure there was good, positive circulation,
checki ng pul se-ox and heart rate every 15 mnutes. So |
think there were significant changes after interaction with
t he advi sory board.

Q But ny question is whether one of those significant
changes was to change to what the dental advisory board
recommended, and that -- as to the fundanental of when to use
restraints, and they said use themonly in energencies, and
you didn't change; did you?

M . HULSLANDER: (bjection, Judge. Asked and
answer ed.
THE COURT: Overrul ed.

A W continued to use the papoose in situations where we
felt it was warranted.

Q Much nore extensive circunstances than just
energencies; isn't that true?

A Probably, yes, that's true.

Q That's how it always was, fromthe tine you wal ked in
the door at O d FORBA, to the time you wal ked out the door?

M . HULSLANDER: (bj ecti on.
THE COURT: Overrul ed.

Q You used those restraints at FORBA whet her there was

an energency or not, and that's what you taught the dentists

to do; isn't that true?

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Kenneth Knott - Direct Exam nation 1081

A Bottomline is, the dentists knew they had the
di scretion to use or not use the papoose to their best
discretion in terms of managing the child and trying to treat
them effectively.

Q M/ question is: Wat did you teach themto do?

A W taught them how to use it safely, and it was up to
the doctors to decide when to use it or not to use it, always
-- | always coached the doctors, "Interact with the child,
find out what their level of maturity is, their wllingness
and ability to cooperate; showtell-do; play with the child,
find out if there's any possibilities of treating, and then
interact with the parent as to whether they agree or disagree
wth the use of the restraint if that's the only way to treat
them "

Q And you also told them based on training you got from
Dr. Mieller that it's okay to use restraints whether there's
an energency or not, didn't you, sir?

A If it was warranted in their professional opinion, we
taught them how to do it safely.

Q You did not teach them that they should not use
restraints except in an energency, did you?

A | did not do that because that's not in -- that was
not in my purview. They have a license to practice
dentistry, and we try to nmake sure that their baseline of

understanding on how to treat children was at a certain
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| evel, and part of that training was to use that papoose, if
necessary, and use it safely.

Q Let me show you Plaintiff's Exhibit 132. Dr. Knott,

this is an e-nmail that you have from M. Lindley. He was the

C.E.O of New FORBA, right?

That's correct.

Chi ef executive officer, top dog, head man, right?
Yes.

And did you receive this e-mail?

> o >» O >

Yes, | did.

M . HACKERMAN:  Your Honor, we would offer
Plaintiff's Exhibit 132,
THE COURT: Any objection?

M. HULSLANDER: Objection, irrelevant.

M. FIRST: | object. It's irrelevant. My we

approach?
M. STEVENS: No position.

THE COURT: Sur e.

(Wher eupon, a discussion was held at the bench)

THE COURT: All right. I'mgoing to sustain the
objection with respect to Exhibit 132, and also |I'm going

to strike sone of the testinony that you heard. You heard

about sone changes that were nade in -- or reconmended

changes that were nmade in Decenber of 2007, and |'m
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striking that testinony because Jereny was not papoosed
after Decenber 28th, 2007. So you nust disregard that

testi nony.

BY M. HACKERMAN:

Q Dr. Knott, you understood during all the tinme that you
were working for FORBA that it was unlawful for FORBA to
i nfluence the dentists in their treatnent decisions?

A That's correct.

Q And in fact, during all the tinme that you worked for
FORBA, both A d FORBA and New FORBA, FORBA did influence the
dentists in their treatnment decisions, didn't they?

A | don't believe that's true at all. | think they
i nfluenced their level of productivity in terns of work
ethic. That's what ny job was primarily. | spent nost of ny
time encouraging doctors to get the work done on these kids
so they didn't end up with abscesses and energency situations
requiring hospitalization or the use of maybe a papoose w ap.

Q FORBA had a treatnent philosophy it expected its
dentists to follow, didn't it?

A It did not. It had a business nodel. They supported
the clinics. Part of that support was ne conmng in and
trying to nmentor the doctors to help them understand and hel p
them get out of their fear of treating sone of these little

ki ds and, amazingly, many of them | earned very quickly and
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were very capable practitioners and saw many small children
and treated them effectively.

Q Wul d you take a | ook at Page 90 of your deposition,
pl ease? Are you there?

A ' m here.

Q You just testified that FORBA did not have a treatnent
phil osophy that it expected its dentists to follow, right?

A That's correct.

Q At Line 19, the question was: "Now, Dr. Knott, FORBA
had a treatnment philosophy it taught its dentists and
expected themto follow, isn't that true?" And what was your
answer ?

A | think | said yes, and | disagree with ny answer to
t hat question because thinking through and readi ng through
this there were many questions | would have answered
differently today than I did in this deposition, not because
| wasn't telling the truth, but sonetines you just don't
think through the answers, and this is one of them And I'm
telling you that | have friendships with many doctors across
the country, and | took the data that was given to ne about
budget and | had to bring that into clinical terns in terns
of, "Look, there's plenty of dentistry to be done. W never
have shortages of dentistry to be done. Just do your best to
get it done effectively and safely for the kids and get them

out of trouble, and here's how !l did it all the years | did
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it" and shared that philosophy with them

THE COURT: Doctor, M. Hackerman is asking
gquestions. | want you to answer the questions that are
posed to you and not answer other questions.

THE WTNESS: Al right.

THE COURT: kay?

THE W TNESS: Yes.

THE COURT: Conti nue.

Q Thi s deposition where we just went over this testinony
that you say is untrue, you signed and swore that it was
true, didn't you?

A | did.

Q Vell, et ne ask you this question, Dr. Knott: ©Dd
you talk to sonebody after you gave that testinony?

A No, | received a copy of it and |I read through it and
| thought to nyself there were nore than one area that |
hemmed and hawed and didn't cone and really express how I
felt, and the reality of what happened t hroughout the weeks
and the nonths and the years that | was in the regional
position, that | had many, many interactions daily and spent
many, many hours on the tel ephone nmentoring and trying to
hel p the doctors, answering questions, and really trying to
be interactive with them so...

Q Are you done?

A Yeah, |' m done.
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Q After you did all that, and read it, you signed it,
didn't you?

A | did.

Q And swore to it?

A | did.

Q The truth is, Dr. Knott, that if the dentists, if the
FORBA dentists did not follow the FORBA treatnent phil osophy,
they were shown the door; isn't that true?

A | don't believe that's true at all.

Q Let's take a look at Plaintiff's Exhibit 530. Sorry
about that. | thought I'd just gather a few, but | saved
sone trips to the exhibit box. ay, let nme find 530 for
you, and let nme hand it to you. Dr. Knott, Exhibit 530 is an
e-mail from R ch Lane -- do you see that?

A | do.

-- to you, right?
Correct.

Q
A
Q And you received this e-mail?
A
Q

| did.
And he is, in this e-mail -- at this tinme, you were
still the lead dentist in the Tucson clinic, right?
A O just transferring out. | don't know the exact

date, but in that tinme frane.
Q Right, you were still a |ead but getting ready to

becone regional ?
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A Correct.

Q And he's -- M. Lane, | think we've seen, was a FORBA
officer, right?

A Yes.

Q And he was giving you your instructions about how you
were to do your job, right?

A Yes.

Q And if you would look at the fourth bullet part,
nunber there, "As the lead dentist,"” you see that |anguage?

A Correct.

Q "As the |l ead dentist, you have the authority to make
staffing decisions as necessary." Right?

A Correct.

Q And "they either buy in or they are gone," right?

A Yes.

Q That was his instruction to you?

A Correct.

Q That's the way FORBA ran these clinics. It was either

t he FORBA-way or the highway for the staff, right?

A The directive was nore about work ethic than anything
else. Work ethic: Get the work done. W can't neet payrol
if the doctors won't work, so | -- ny job was to nake sure

they were confortable working in this environnent, dealing
with children, and please don't sit in your office. Get the

children back; get them nunb, get into the operatory, get
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themin and out and treat themw th great respect and speed.

Q Well, this "they either buy in or they're gone," that
i ncluded the dentists, didn't it?

A Absolutely. Primarily the dentists.

Q Primarily the dentists.

A They lead the work ethic in the clinic on a daily
basi s.

Q Nunber five, "If you feel that Dr. Kerr is not
mat ching up with our philosophy, then nmake the reconmendati on
to termnate him" right?

A | guarantee that Dr. Kerr was a pediatric speciali st

who was in Phoenix at that tinme and he did not have a good

work ethic. | wasn't instructing him He was nore highly
educated than |, maybe not as experienced. | wasn't telling
him how to do his job. | just wanted himto do his job, to

actually get off his hands and start treating kids and get
that productivity in the clinic so we could keep the doors
open, yes.

Q Vll, M. Lane didn't say, "If you feel Dr. Kerr is
not matching up, is not working hard," it would have been
easy enough for himto say, "He's not working hard enough;
get rid of him" wouldn't it?

A There are many e-mails that | interpreted to be just
exactly what | stated, is that the bottomline, there was

never a shortage of work in our clinics. There was a
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shortage of people who really wanted to get the task taken
care of. It was nore about work ethic, in ny opinion, than
anyt hi ng el se.

Q And what he said, he didn't say "work," he said "If
he's not matched up with our philosophy, termnate him"
right?

M . HULSLANDER: (bjection, asked and answered.
THE COURT: Sust ai ned.

Q Dr. Kerr was term nated, wasn't he, a nonth |ater?

A | don't know the exact timng, but he was, yes.

Q And by the way, you couldn't term nate a dentist as a
| ead dentist wi thout the approval of Dan DeRose back in the
A d FORBA days, correct?

A | don't believe | ever did. | always sought Dan's
counsel on these issues, yes.

Q Well, you sought his counsel because that's what the
FORBA way was. The recommendation to termnate Dr. Kerr has
to be approved by Dan DeRose, right?

A That's right, and a matter of respect as well.

Q Now, the nessage to all the dentists that you gave was
that it was all about the noney, right?

A No, that's not true.

Q Let me show you Plaintiff's Exhibit 515, Dr. Knott.
Did you send this e-nmail ?

A | did.
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M. HACKERMAN: Your Honor, Plaintiff's would

offer Plaintiff's Exhibit 515.
THE COURT: 5507?
M . HACKERVAN: 515.
THE COURT: Any objection?
M. HULSLANDER: No objection.

THE COURT: Exhi bit 515 received.

(Whereupon, Plaintiff's Exhibit Nunmber 515 was

recei ved in evidence)

M. FIRST: |I'mjust looking at it.

nothing to do with Syracuse, so | would object to it as

being irrel evant.

M. HULSLANDER: Sane.

THE COURT: Overrul ed. Exhi bit 515 is received.

Q Dr. Knott, this was dated in July of 2006,
that you sent, right?

A Correct.

Q And you sent it to Dr. -- to Ashley Swan.
| ead dentist, wasn't she?

A That is correct.

Q In Reno?

A Yes.

Q And you say in this e-mail to this lead dentist, in

the first paragraph, the line two lines fromthe bottom of

it, "W can only pay for increased productivity."
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t hat ?
A Work ethic.
Q | ncreased productivity, that's --
A Wrk ethic.
Q That's all --
A CGet the job done, yes.

Q And that's the sane nessage that you gave to every
dentist in all of the FORBA clinics, including the Syracuse
clinic, is that you only pay for increased productivity?

A If they expect a nerit increase on their annual review
or if the clinic expects any kind of a bonus activity, they
knew what their productivity had to be, and it's no different
than being in private practice.

Q Did you give this sane nessage that we've just seen
here, that you only pay for increased productivity, to every
dentist in the systenf?

A Indirectly, I"'msure | did. You have to produce in
order to keep the clinic open.

Q Your job as a regional was to go into these clinics
and get the dentists to perform nore procedures on each
child; isn't that true?

A No, to do the work that was to be done, efficiently
and effectively, and it benefitted the children the nost.

Q Let's take a look at Plaintiff's Exhibit 45. [|'m

going to hand that one to you. D d you wite this e-mail?
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A Yes.

Q And sent it to M. Rounph and M. DeRose?

A | did.

M. HACKERVAN: Plaintiff would offer's Exhibit

45, your Honor.

THE COURT: Any objection?
M. FIRST: | would object. By its very terns,

it's a rough draft; irrelevant and immateri al .

M. HULSLANDER: Sane.

THE COURT: Overruled. Exhibit 45 received.

(Whereupon, Plaintiff's Exhibit 45 was received
in evidence)

Q Dr. Knott, let's take a | ook at Exhibit 45. These
wer e suggestions that you were sending to your boss, Dan
DeRose, about how you were going to do your job as a
regional, right?

A | amreading through it. | haven't seen this for a
long tine.

Q Well, you saw it at your deposition, right?

A | don't recall. Okay. |I|'ve read it.

Q This was your telling your bosses how you were going
to do your job, right?

A These were suggestions as to how we may i nmprove our
clinic and deal with roughly 40, 45 percent broken

appoi ntnments, no-show rate, primrily.
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Q When you say the clinic, you' re tal king about all the
clinics?

A Aclinic or clinics, yes.

Q Any FORBA clinic?

A Correct.

Q So what you've done is reduced your suggestions about
how you should do your job to standard clinic questions,
right?

A Recommendati ons of how we m ght inprove our operation,
yes.

Q Let's take a | ook down at -- Nunber 10 on your
suggestion list. "Do you have a norning huddle and if so
w th whom and what is discussed?" R ght?

A Correct.

Q So a norning huddle would be a neeting, a gathering of
the dentists every day?

A The whol e staff.

Q Whol e staff?

A Um hmm

Q And then you say, "reviewing daily production report
the norning after and di scussi ng what procedures have been
over|l ooked is a valuable tool." Do you see that?

A Um hmm

THE COURT: |Is that a yes?

A That's a yes.
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Q And you also wote, "This is also a good tine to

di scuss treatnent planning to assist the younger doctors in

devel opi ng nore conprehensive treatnent plans.” You wote
t hat ?
A | did.

Q That doesn't have anything to do with working hard.
That has to do with what procedures they're going to do,
doesn't it?

A That has to do with efficiency of treatnment, for sure.

Q It doesn't have anything to do with working hard, does
it?

A It does. It does. |If you treat a quadrant and you
treat one tooth out of three and you | eave two behind, that
is unacceptable in a four or five-year-old. You shouldn't be
doi ng that; you should be conpleting the treatnments so the
child only has to cone in once, not twice or three tines.

Q So you were trying to influence these dentists --
| was trying to encourage them
-- to do nore procedures --

To conplete nore --

o »>» O >

-- on each child?

THE COURT: Wait, wait. Dr. Knott, you can't
tal k when he's talking. The court reporter can only take
one question at a tinme. Finish your question and you can

answer .
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THE W TNESS: Yes.

Q You were trying to get these dentists to do nore
procedures on each child, weren't you?

A Yes, conplete their work.

Q Your job -- well, let me ask you this: Isn't it up to
the dentist to decide how many procedures ought to be done on
alittle child?

A Certainly. You only treat what you are safe in doing.

Q So you were trying to influence them as to sonet hing
t hat shoul d have been only up to the dentist?

A Anyone that's treated children for any period of tine
knows that if you have a child nunb in a region, you can
qui ckly conplete nost procedures in that quadrant, on three
or four teeth, alnost as quickly at you can treat one tooth.

THE COURT: Doctor, I'"'mgoing to ask you to
l[isten to the question and see if you can answer it.

Q Your job, Dr. Knott, for both old FORBA and new FORBA,
was to break the dentists of their old ways and get them
onboard with the FORBA treatnent nodel ?

A The answer to that is no. | wasn't trying to break
any dentist of anything.

Q "Il hand you what's been marked as Plaintiff's
Exhibit 514. Actually, | think it's already been admtted.
Did you receive Exhibit 514 from Rich Lane?

A | did.
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Q Again, he's giving you instructions; isn't he?

A Yes.

Q And this has to do with the retraining of the staff in
t he Al buquerque clinic, right?
Yes.

And that entire staff is being retrained by FORBA?

> O >

Ri ght .

Q And he says in Item Nunber 3 there, "Treat the
training as if it were a new clinic," okay?

A Yes.

Q So this is going to give us a bird' s-eye view of what
you did in all those new clinics whenever a new clinic cane
on line for FORBA. This is what you did?

A W provided training.

Q Ri ght .
A Yes.
Q "Treat it as if it were a newclinic," the sane thing

you'd be doing in any new clinic, right?

A Yes.

Q And his instructions were, "W need to break the old
ways and get them onboard with the FORBA nodel." That's what
you did in all of those clinics, fromday one, true?

A Yes.

Q And your part of that, breaking the old ways, was that

you were to focus on the treatnent plan, right?
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A That was one of many things | focused on.

Q Nunmber 6, "Dr. Ken" -- that would be you?

A That's correct.

Q "WIlIl focus on nonitoring docs, treatnent planning,"
right?

A And consul tati ons.
Q So in this business of breaking them of the old ways,
your job was to break them of the old ways on their treatnment

pl anni ng and get them onboard with the FORBA treatnent

phi | osophy?
A | don't agree with your |anguage at all, so | would
say no.

Q Your purpose, Dr. Knott, in trying to get dentists to
treat the FORBA way was pretty sinple: It was to increase

FORBA's profits; wasn't it?

A It was to provide the best care possible for these
little kids.
Q Vell, that may be, but in any of these e-nails and

ot her docunents that we've been tal king about so far, does it
ever say anything about providing the best care to these
little children?

A | couldn't say that it does or doesn't. | can tel
you what | -- the conversations and interactions that | had
with the doctors consistently.

Q Let me show you Plaintiff's Exhibit 390. This bottom
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e-mail -- it's an e-mail chain with a couple of e-nails
together. The bottome-mail is from M chael Rounph, a FORBA
officer, right?

A Yes.

Q To you?

A Correct.

Q He was also letting M. Dan DeRose know what he was
doing, right? Do you see the copy up there?

A Correct.

Q And what M. Rounph told you about this clinic was
"production sucks," right?

A Correct.

Q You got nessages like that frequently, did you?

A | get a lot of e-mails.

Q And so he doesn't |ike the production, does he?

A Apparently not.

Q And he wants to know what are we going to do about

right?

A Yes.

Q O what are you going to do about it?

A Correct.

Q "Any thoughts?" Well,
M. Dan DeRose instructed you to do about it.
e-mail from M. DeRose, Dan DeRose?

A Yes.

Val erie Waite, Senior Court Reporter
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O >» O > O

per patient production nunbers, right?

A

Q

production totally sucks,” so | guess that's the buzz words

when production is not too good; is that the way it was?

A
Q
A

Q

he's tal king about ?

enough patients, but that's not true; is it?

A

Q
A
Q

To you?
Correct.
And to M. Rounph, right?
Correct.

And he says in this e-mail, he nakes reference to sone

Correct.

Sai d, "Al bany opened two nonths and their patient

| don't know.
Says, "regardl ess of patient flow, " right?
Yes.

Whet her we've got good patient flow or not, is what

That's what that e-mail says.

But you didn't always have good patient flow, did you,

No, we did not.

You said there was never a tinme when you didn't have

When clinics opened, they could be sl ow.
It was nore than just when the clinics opened?
In some cases, yes.

It was frequently --
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Sone nmarkets --

-- that there were not enough patients?

> O >

-- are stronger than others.

Q So this business of having 1,200 people |ined up
out side the door, it was just not right, was it?

A In sone cases | have experienced that, but it's not
across the board, no.

Q As a matter of fact, you had a very extensive
mar keting programin FORBA, both dd and New, didn't you,
trying to go --

A W nmarketed, yes, we did.

Q Ext ensi ve program right?

A Define extensive. | don't know the paraneters.
wasn't in marketing. | was in dentistry.

Q And it was a regular, ongoing programfor all the
years you were there?

A |"'m sure we had a marketing programthe entire tine |
was wth FORBA.

Q Wiy woul d you need a marketing programif you' ve got
all the business --

THE COURT: M. Hackerman, you tend to start
your question before he's finished with his answer, too,
so I"'mgoing to ask you both to please --

M. HACKERVAN: | apol ogi ze, your Honor. [I'l

try to do better.

Val erie Waite, Senior Court Reporter
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Q Wiy woul d you need an extensive marketing program when
you have all the business that you needed?

A When you have a 45 percent broken appoi ntnent rate,
many, many patients that appear once don't cone back, and so
there's a constant need for new patients com ng through the
door, and I work in a practice now that feels the sane way,
so. ..

Q When you didn't have enough patients to make your
budget, you made it another way, didn't you --

A No -- you got --

THE COURT: Wit a second.

Q You got the dentists to do nore treatnment on each
patient?

A No.

Q Let's ook and see what M. DeRose said here.
"Regardl ess of patient flow, we need to teach them how to do
dentistry.” So his instruction to you to get the production
up was to go out and teach those dentists how to do nore
procedures so the production would increase, right?

A Every e-mail that | read | had to interpret the way |
knew | could best apply it to fellow professionals, and if
there weren't enough patients, we never encouraged themto do
nore procedures that weren't necessary on children. Never.

Q That would be totally, highly unlawful and inproper if

you did that, wouldn't it, sir?

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Kenneth Knott - Direct Exam nation

A Exactly right, and so there were many clinics

never or rarely nmet their budget just because of sone

sl owness, and that was just a reality.

make sure that they understood how to treat the kids,

the opportunities were there to convert the children fromthe

hygi ene visit over to the treatnent side, don't
| eave if the parent would like to stay and have their

treated the sane day to elimnate yet another visit.

But ny job was to

l et them

1102

t hat

of the

and if

child

And

yes, it was good for the business, but it was ultimately the
best for the child. 50 percent of those children didn't nake
t heir appoi ntnents.

Q Your instructions from your boss was -- to do your job

to increase revenues for FORBA, was to teach the FORBA

dentists how to do dentistry; is that correct?

A That was ny job --

M . HULSLANDER: Objection, asked and answered,

Judge. This is the third tine.

THE COURT: Right, but we're having

interruptions here wwth two people talking. 1'mgoing to

sustain the objection.

Q You, Dr. Knott, pressured the clinics on a daily,

regul ar basis to produce nore, right?

A

coached them yes.

Q Let's take a look at Plaintiff's Exhibit 94.

go. Down at the bottomfirst, another of these e-nai

Val erie Waite, Senior Court Reporter
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chains. This one is from M chael Rounph to you, right? W
saw t hese yesterday. To you, Sean Barnwel|l and Bob Andrus?

A Correct.

Q The regional s?

A Correct.

Q Al right. "Excellent job this week on the production
e-mails."” So he was praising you guys for what you've done
with regard to these production e-mails, right?

A Correct.

Q "Let's keep the pressure up."” You had the pressure
on; he wanted you to continue to keep the pressure on, didn't
he?

A Yes.

Q That was your instruction --

A That's --

Q -- from your boss?

A That's true, yes.

Q "It will make a difference,"” right?

A Yes.

Q So he wants you to not only start but to keep
pressuring the dentists, right?

A Yes.

Q So let's look at the top and see what you say. Let's
scroll up to the top there and see. This is your response to

M. Rounph saying he wanted you to keep the pressure up,

Val erie Waite, Senior Court Reporter
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right?
A Ri ght .
Q You said, "I agree," wth an exclamation point?
A Correct.

Q Your primary focus in your discussions with the
dentists at these FORBA clinics was production, right?
A And work et hic.

Q Was your primary focus production?

A No. It was one of the focuses, for sure.
Q Vell, let's take a look -- first of all, let ne have
marked as Plaintiff's Exhibit -- well, let ne show you

Plaintiff's Exhibit 398,
M. HULSLANDER: WM. Hacker man, what nunber?
M . HACKERVAN: 398.
Q You have 398 in front of you. Did you send this
e-mail to M ke Rounph and Dan DeRose?
A | did.
M. HACKERVAN: Plaintiffs would offer
Plaintiff's Exhibit 398,
THE COURT: Any objection?
M. FIRST: Objection. Irrelevant and
immateri al .
M . HULSLANDER: Sane.
THE COURT: Overrul ed.

(Plaintiff's Exhibit 398 received in evidence)

Val erie Waite, Senior Court Reporter
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Q Dr. Knott, you were drafting a letter that you were
going to send to a nunber of clinics, but before you sent it,
you wanted to nake sure it was okay with your bosses that you
were sending it, right?

A Correct.

Q And so you sent this to them this draft to them and
asked them "Is this all right?" And one of the things you
say in there, in the second paragraph, second sentence --
well, first of all, "on a routine basis, | wll be
comuni cating with you about many issues,"” right?

A Yes.

Q Then you say, "My primary focus may seem | i ke
production.” Wiy did you think that the clinics would think
that your primary focus was production?

M. FIRST: Objection to the characterization.
THE COURT: Overrul ed.

A Because many of the e-mails that | received and sent
were related to production, nunber of patients, all kinds --
you know, various paraneters in ternms of the busyness of the
practice, so...

Q Production was a frequent subject with these clinics,
all the clinics, wasn't it?

A Yes, it was.

Q I ncl udi ng Syracuse?

A Yes, it was.

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Kenneth Knott - Direct Exam nation 1106

Q Your purpose was to get the dentists to increase their
production, in all of these frequent discussions?

A To be efficient in treatnent and be productive, yes.

Q To get themto increase their production, right?

A And wor k har der.

Q WAs your purpose to get themto increase production,
Dr. Knott?

A Certainly.

Q And that was your purpose at all the clinics,

i ncl udi ng Syracuse?

A Correct. One of ny agendas was to nmake sure that our
clinics were efficient and productive and treated the
children the best and as efficiently as they could.

Q And your frequent discussions in all of these clinics
to get themto increase their production was for O d FORBA

and New FORBA, wasn't it?

A Yes.
Q Now, | want to talk with you a mnute -- well
actually, this may be nore than a mnute -- about one of the

primary topics when you talked to the dentists to pressure
them to produce, okay? And this topic -- well, let me ask

the question this way.

M. HULSLANDER: |'mgoing to object to this
speech in front of the jury, Judge. |It's not a question.
M. HACKERVAN: |'Ill ask ny question.

Val erie Waite, Senior Court Reporter
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Q One of the primary topics when you were in all these
clinics talking to them about increasing production was
sonet hing call ed production per patient, correct?

A It was one of the paraneters that we used, yes.

Q One of your primary topics, wasn't it?

A One of many.

Q Sonetinmes this production per patient was referred to
as P.P.P.?

A Correct.

Q P. P.P., production per patient, right?

A Correct.

Q And FORBA, both in the O d FORBA days and the New
FORBA days, tracked that production per patient on a daily
basis, didn't it?

A Correct.

Q And anal yzed it?

A Certainly.

Q You watched that P.P.P. nunber religiously, didn't

A As well as other paraneters, yes.

Q If P.P.P., production per patient, was bel ow what was
acceptable to FORBA, you would go have a discussion with the
dentists about it, wouldn't you?

A | anal yzed and asked them to anal yze the entire

schedule as to treatnent needs and what was bei ng
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acconpl i shed on each and every child; you bet.

Q So the answer to ny question is yes --

A Yes.

Q -- if P.P.P. got bel ow what was acceptable to FORBA,
you, as a regular routine matter, would go into the clinics
and talk to dentists about that?

A It was always a point of discussion.

Q And your purpose in doing that was to get the dentists
to do nore procedures on each patient, right?

A M/ purpose was to nake sure they were nmaxim zing their
exposure, each exposure to the patient, and getting
reasonabl e amobunts of dentistry done to mnimze the nunber
of visits.

Q The way they increased the P.P.P. is to do nore
procedures on each patient, isn't it?

A Yes, if the child is cooperative, doing two quadrants
i nstead of one quadrant, P.P.P. is going to go up. But guess
who the biggest benefactor of that 1s? It's the child. They
conme in twice instead of four tines, and we have a 50 percent
no- show rate.

Q The nunber of procedures that should be done by the
dentist is a matter up to the dentist, w thout your
i nfluence; isn't that correct?

A It was always a decision that they had to make. | was

not treating the child.

Val erie Waite, Senior Court Reporter
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Q Yeah, what you were doing is going in there and
rem nding themthat they needed to do nore procedures so
FORBA coul d make nore noney?

A P.P.P., if it was higher, production for the clinic
was hi gher; yes, that's true.

Q You went in to these clinics and pressured themto do
nore procedures on each of these little children on a regul ar
basis at all the clinics for old FORBA, for New FORBA, and
i ncluding the Syracuse clinic, true?

A Yes.

Q You trained the dentists to do nore procedures on the
children to increase FORBA' s revenues; bottomline?

A Yes.

Q Now, P.P.P., I"'mgoing to try witing on the board.
M/ handwriting is really bad, but I think | want to try it at
this tinme. | have given you fair warning, though. Can
anybody read that? Usually people ask if everybody can read
it, but when | wite | need to ask if anybody can read it.
P.P.P., inside FORBA, P.P.P. was referred to as the gol den
goose, right?

A That term was used, yes.

Q "The gol den goose." As a matter of fact, you referred
to it as the gol den goose, did you not?

A | did.

Q Let me show you Plaintiff's Exhibit 152. You wote

Val erie Waite, Senior Court Reporter
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weekly reports about your clinics to your bosses at New

FORBA?
A 1 did.
Q And they asked you to do that, right?
A Yes.
Q And they asked you to do that so you would tell them

what you thought was inportant about what was going on in

t hose clinics?

A Yes.

Q kay. And is this one of those reports?

A It is.

Q You sent this report to M. Lindley and M. Smth,

your bosses at New FORBA?
A Correct.
M. HACKERVAN: W& would offer Plaintiff's
Exhi bit Nunber 152, your Honor.
THE COURT: Any objection?
M. HULSLANDER: Objection to the extent they're
non- Syr acuse.
THE COURT: Overruled. Exhibit 152 received.
(Whereupon, Plaintiff's Exhibit Nunmber 152 was
recei ved in evidence)
Q If you would, Dr. Knott, flip over on the second
page -- first of all, just to get oriented here, this is from

you and you see it's to M. Lindley and M. Smth, Central

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Kenneth Knott - Direct Exam nation 1111

Regi on Weekly Report, okay? You with ne?

A Yes.

Q Let's go to the second page. Under -- and here you
had this formyou filled out each week and you woul d report

on each of your clinics, right?

A Correct.
Q And under Cincy Il, that was one of your clinics?
A Correct.

Q You say under new opportunities, "P.P.P. is the gol den

goose." Do you see that?
A | see that.
Q Now, P.P.P. -- so you told your bosses that. | nean,

that's not sonething that was a secret. Everybody knew that
producti on per patient was the gol den goose, right?

A It's inmportant, um hmm

Q And, you know, the fact that you wote it about C ncy
1, the fact is that it was the gol den goose for every
clinic, wasn't it?

A | ncl udi ng the children.

Q Yeah, including the Syracuse clinic?

A Yes.

Q So when we hear "what's Cincy Il got to do with

Syracuse?,"” what Cncy Il has to do with Syracuse is what you
say about Cincy Il is often very relevant to Syracuse; isn't
it?

Val erie Waite, Senior Court Reporter
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A Pretty nmuch universal

Q Pretty nmuch universal ?

A That's correct.

Q Production per patient: The gol den goose. That was
the key to FORBA' s fortune, wasn't it?

A That was a key part of production, absolutely.

Q W' ve heard testinony in this courtroom about people
maki ng $50 mllion and $100 mllion off of this Medicaid
business. This is how they did it, didn't they?

M. FIRST: QObjection.
THE COURT: Overrul ed.

A The noney had to conme from sonewhere, so... it had to
come fromthe business side.

Q You said inside FORBA sonething el se about P.P.P. You
said P.P.P. -- "P.P.P. is magic," right? You said that, too?
That's how it got tal ked about inside FORBA, right?

A Yes.

Q Production per patient was magi ¢ because if you
i ncreased the nunber of procedures done on each little child,
then presto; the amount of noney increases, right?

A That's true. |It's also magic for the patient because
it reduced their nunber of visits, so it was a dual advantage
to that.

Q W said that about the golden goose. The gol den

goose, it seens to nme, has all to do about noney; it hasn't

Val erie Waite, Senior Court Reporter
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got anything to do about the little kids and their care, does

it?

A | don't think any of the kids know the difference
between one filling or four, and if you can get four done in
the sane period of tine, if I'"'mthat four-year-old, | would

want that treatnment done as quickly as possible.

Q Let ne show you Plaintiff's Exhibit 168. Dd you send

this weekly report to your bosses, M. Lindley and M. Smth?

A Yes.

M. HACKERVAN: W offer Plaintiff's Exhibit
168.

M. HULSLANDER: Sane objection, Judge.
Irrelevant to the extent it doesn't involve Syracuse.

THE COURT: Overrul ed.

Q Let's take a look at 168, Dr. Knott, and let's go take

a |l ook at Syracuse, so a couple of pages in. R ght there.
Syracuse?

A Ri ght .

Q Production for previous week: N T.D. production.
M.T.D., that's nonth to date, right?

A Correct.

Q That's production for the nonths you're talking about.

"M. T.D. production, P.P.P. is magic," exclamation point.

you wite that?

Val erie Waite, Senior Court Reporter
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A | did.

Q "P.P.P. is magic!" Production is up. It was P.P.P
magi ¢ that got that Syracuse production up, wasn't it?

A Correct.

Q Dr. Yaqgoob is very proud. Dr. Yaqoob is Dr. Khan,

A Yes.
Q Dr. Khan bought into the gol den goose, didn't he?
M. STEVENS: Qbjection.

A He's a very notivated practitioner.

Q Take a | ook back at Plaintiff's Exhibit 152 again.
previously handed that to you. This one is going to be a
challenge for me to wite for sure. Un-oh. | told you; |
warned you. You also said the P.P.P. was mracul ous, didn't
you?

A "' mnot sure, but --

Q Fort Wayne. Right there, Fort Wayne. "Yes, patient
flowis down." So this is one of those cases where you
didn't have all the patients you needed; there weren't 1,200
of themlined up outside the door, right?

A Yes.

Q But you had a solution for that, didn't you? D dn't

A | ncrease producti on.

Q Yeah. "Month to date 5 percent over budget,"” right?

Val erie Waite, Senior Court Reporter
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A Yes.

Q So even though the patient flowis down, if you
increase the P.P.P., the production on each patient, even
t hough you don't have enough patients, the production
m racul ously goes over budget, right?

A Many tines it's as sinple as doing all the treatnent
or half the nouth instead of just one filling or one
gquadrant, and if the child is agreeable, why not?

Q Well, why not? Regardless of what it is you're
i nfluencing these dentists to do so far as their treatnent
decisions, if you just say "why not?," it's up to the denti st
to decide how nuch treatnent to do and what treatnent --

A Yes.

Q -- to do; isn't that right?

A That's correct.

Q Ckay. So the way this gol den goose worked is if the
patient flow went down, then all you had to do to get back up
to the budget and nmake nore noney for FORBA was to increase
the nunber of procedures that the dentist did on each little
child, right?

A If the treatnent is there to be done, do it as
efficiently as you can, yes.

Q This mracul ous nechanismwas just a nmatter of math,
wasn't it? The nore procedures done on each patient, the

nmore doll ars?

Val erie Waite, Senior Court Reporter
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A Yes, and notivati on.

Q Let's take a | ook at the gol den goose in action. Let
me show you a docunent that's marked as Plaintiff's Exhibit
664.

THE COURT: How nuch longer will you be with
this wtness?

M . HACKERMAN: Your Honor, | would say an hour
to an hour and a half.

THE COURT: kay. W're going to take our
nmorni ng recess, 15 mnutes. Don't tal k about the case

wi th anybody.

(Wher eupon, a recess was then taken

at 10:31 a.m)

(Jury brought into the courtroom
M. HACKERVAN: May | resunme, your Honor?

THE COURT: Yes, you nay.

CONTI NUED DI RECT EXAM NATI ON BY M. HACKERMAN:

Q Dr. Knott, do you know a Dr. Kevin Reilly?

A Yes.

Q He becane a FORBA regional director in Cctober of
20077

A Yes.

Val erie Waite, Senior Court Reporter
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Q And he actually took over the Syracuse clinic from you
at that tinme?

A That's correct.

Q You still were a regional director; you just didn't
have Syracuse in your clinics anynore?

A Correct.

Q And Dr. Reilly was the guy for Syracuse?

A That's correct.

Q Now, the clinical training in dentist schools is all
about what's best for the patients; isn't that right?

A That's certainly a major part of our training, yes.

Q Let me show you what has been marked as Plaintiff's

Exhibit 147. And that's an e-mail -- the next to the top
e-mail there you see -- fromDr. Reilly?

A Yes.

Q It's to you and Dr. Andrus, right?

A That's correct.

Q And did you receive this e-mail?

A | did.

M. HACKERMAN: Your Honor, Plaintiffs wll
offer Plaintiff's Exhibit 147.
M. HULSLANDER: Objection, irrelevant.

THE COURT: Overrul ed.

Q Let's take a ook at what Dr. Reilly wote to you

Val erie Waite, Senior Court Reporter
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whil e he was regional director of the Syracuse clinics, not
too long after he got that job. He was telling you about
havi ng observed the doctor training, right? Do you recal

t hat ?

A Yes.

Q And he was witing his thoughts about it in a docunent
that he was going to send to sonebody el se, but he wanted to
see what you guys thought first, right?

A Apparently so.

Q So let's nove down and let's see what he had to say.
You see in the second paragraph, "Wth regard to the docs,"
okay? Wth "with regards to the docs, they can't get past
the uncertainty of S.S. crowns, pul potony, papoose, nitrous,
the clinical kid-related issues, and the Small Sm | es’
treatnment phil osophies. They are scared.” Do you see that?

A | see that, yes.

Q What were they scared about?

A | don't know.

Q VWll, you received this e-mail. D d you have a
conversation with Dr. Reilly, who had taken over in Syracuse,
about what the docs who were getting the training were scared
about ?

A | don't recall

Q Wul dn't that be an inportant matter to you if they

were scared about the Small Smiles' treatnent phil osophy?
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A Yes, but | don't recall having a conversation with him
about it.

Q Vell, let's read on in Dr. Reilly's nessages to you.
At the bottom it says, in the mddle, the last line, "as
clinicians, we are formally trained to think nuch differently
than the typical Small Smles' approach. Therefore, we nust
formally train to flip-flop our thinking." That's what he
told you, didn't he?

A That's what he says, yes.

Q Wbul dn't you say, Dr. Knott, that flip-flopping
dentists fromtheir formal clinical training exhibits a tota
disregard for the safety and best interests of the patients?

A No. | don't accept that. | don't accept his term
"flip-flopping."

Q Well, if you were flip-flopping the dentists from
their formal clinic training, that would be totally, highly
i mproper and not in the best interests of the patients?

A | agree with that statenent.

Q Let's take a ook at -- let ne show you what's been
marked as Plaintiff's Exhibit 70. D d you send this e-mail?

A Yes.

Q And you sent it to a nunmber of doctors -- or dentists,
in the FORBA system right?

A Yes.

Q And you also sent it to Dan DeRose?

Val erie Waite, Senior Court Reporter
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A Correct.
Q Ar | right?
A Correct.
M. HACKERVAN: Plaintiffs would offer
Plaintiff's Exhibit 70.
THE COURT: Any objection?
M . HULSLANDER: Rel evance.
M. FIRST: Objection, irrelevant and

i mmat eri al .

1120

THE COURT: Overrul ed. Exhi bit 70 received.

(Whereupon, Plaintiff's Exhibit Nunmber 70 was
recei ved in evidence)

Q Dr. Knott, in this e-mail, you say -- let's see...
personally," nove down just a little, "In ny treatnent
plans,” right? That's where we are --

A Correct.

Q The sentence is "I personally believe." That's what
want to focus on, this next sentence. First of all, you say
"I'n ny treatnent plans, | like to reserve pul potony for those
teeth that are obvious on X-ray." Do you see that?

A Correct.

Q That's what you di d?

A Still today.

Q You didn't treatnent-plan a pul potony unless it was

obvious on the X-ray that they needed a pul potony,

Val erie Waite, Senior Court Reporter
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A Correct.
Q You say: "I personally believe that all primary first
nmolars and primary anterior teeth justify a pul potony"-- Do

you see that?

A | do.

Q "Justify a pul potony when restored with a stainless
steel crowmn"-- that's what S.S. C. is?

A Yes.

Q And this is children's teeth?

A Correct.

Q And anterior neans the front?

A Correct.

Q Ckay. So you're saying that you believe that any
first nolar for a child or any anterior teeth that need a
crown, that you do automatically a pul potony?

A Not automatically but often, yes.

Q Well, you say "all," right?
A Most tines -- many, nmany tines they require a
pul pot ony.

Q What you said in your letter that you sent to the
doctors or the dentists was that you personally believe that
all first nmolars and anterior teeth --

A Yes, and | further highlight the clinical situations
that by the tinme you prepare that tooth, oftentines it's

bl ushi ng pi nk, which neans you're dangerously close to the
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pul p tissue, and oftentines you expose the pulp when you're
preparing a front baby tooth for a crown, and so whenever
there's that risk, in ny professional judgnent, you need to
do a pul potony so that the tooth doesn't -- has less of a
chance of abscessing in the future.

Q Doing a pul potony on all first nolars and anterior
teeth when they're restored with a stainless steel crown is
not what's taught in dental school; is it?

A That's correct, and it's not what the doctors were
doing in our clinics. It's just a point | was trying to
make, is you have to be careful when you' re working on those
particular teeth and to be aware of the pitfalls of being too
conservative because you're going to subject that child to
probabl e abscess in the near future, and then the tooth has
to be renoved.

Q You go on to say in your e-mail to these dentists,
"However, | do not want to make ny intention obvious on the

treatnent plan. Do you see that?

A That's correct.

Q Not stating your true intentions on the treatnent plan
is falsifying the treatnent plan; isn't it?

A No, it isn't, because not all of those teeth that |
stated would be treated and it's up to the doctor's

di scretion as to whether a pulpotony is indicated. |If they

made the choice to restore the tooth with a routine filling
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or a stainless steel crowmn and didn't do a pul potony, that's
their choice.

Q Is there ever a tinme when it's appropriate not to nmake
your true intentions known on the treatnent plan?

A There are tinmes when you can't know what the fina
treatnment is going to be. On many of these children, we
didn't have proper X-rays because the child would not
cooperate, so --

THE COURT: Let ne ask you to listen to the
guestion and see if you can answer it, okay? Can you read
back the question, please?

(Wher eupon, the question was read back)

A No.

Q Dr. Knott, | want to talk to you a m nute about one of
t hese ot her production nunbers. W talked at |ength about
the production per patient, the golden goose. Now | want to
talk a m nute about production per dentist?

A Correct.

Q There is a difference there; isn't there?

A Sur e.

Q Production per patient is the average dollars done on
a patient and production per dentist is what?

A VWhat they're producing in a given period of tine.

Q "They" being the dentists. The production per denti st

is the anmpbunt being produced by each dentist, right?
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A Correct.

Q And sonetines that was referred to as production by
provider as well, right?

A Correct.

Q Let's take a ook at Exhibit 76. Mddle e-mail there.
From M. DeRose -- he says as to this production per dentist,
"It's irrelevant; never used it, never wll; nunber one
trigger point for fraud." Okay?

A | see that.

Q You see that. The truth of the matter is that both
A d FORBA and New FORBA tracked and anal yzed that production
per dentist every day?

M. FIRST: Objection to the form
THE COURT: Overrul ed.

A That was one of the statistics that we tracked, yes.

Q And you analyzed it every day?

A Looked at all those nunbers, yes.

Q And you used that nunber, regularly, in your business
for Ad FORBA and New FORBA?

A That's correct.

Q And you used it in all the clinics and you used it
regularly on a daily basis in the Syracuse clinic as well?

A That's correct.

Q So what Dan DeRose descri bes as the nunber one trigger

point for fraud you used every day in this Syracuse clinic?
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A It's part of the analysis that we did, yes.
Q Every day?
A Yes.

Q Dr. Knott, FORBA had contests where -- production

contests anmong its clinics?

A Yes.
Q Ri ght ?
A Yes.

Q He got the clinics to conpete with each other to see
whi ch one coul d produce the nost, right?

A Yes, the clinics were set up on teans and there was
conpetition, yes.

Q |"mgoing to give you one to look at. You had various
themes. [I'll show you one here in a mnute, the Road to the
Super Bowl. That was a contest that New FORBA had, right?

A Ri ght .

Q Let ne show that one to you. Dr. Knott, you've got
what's been marked as Plaintiff's Exhibit 683. D d you
receive that e-mail ?

A | did.

M . HACKERVAN: Your Honor, Plaintiff would

of fer Exhibit 683.

THE COURT: Any objection?
M. HULSLANDER: Irrelevant.

M. FI RST: Sane.
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THE COURT: Exhibit 683 received.
(Whereupon, Plaintiff's Exhibit Nunmber 683 was
recei ved in evidence)

Q Doctor, let's look at 683. This has to do, as we were
saying, with one of these contests where you were getting the
clinics to conpete with each other over production, right?

A As well as many other factors, average broken
appoi ntnment rate, nunber of patients per day.

Q Ckay.

A Average --

Q I ncl udi ng production, right?

A | ncl udi ng production, yes.

Q Just to get a sense of this, you | ook over on the
third page of the exhibit, you've got -- it's called the Road
to the Super Bow . You've got the western conference and the

central conference. You were a division coach, right?

A Correct.
Q In this contest that |lasted for a nonth?
A Yes.

Q All right. And this wasn't the only one. You had
t hese contests, other contests just like this. You had them
right?

A Yes, sSir.

Q You had the NMarch Madness contest, the Quest for the

Cup contest, right?
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A Yes.

Q And you had contests both in the New FORBA and A d
FORBA period where you were getting the clinics to conpete on
production, right?

A | don't renmenber the timng of those, but...

Q You don't renenber?

A | don't renmenber the timng as to whether they were in
both O d FORBA and New FORBA, but | renenber the contests
that you're referring to, yes.

Q Ckay. Let's take one fromthe old tine frane then,
just to see if | can refresh your recollection on that. Dr.
Knott, did you send this e-mail?

A Yes.

M . HACKERVAN: Your Honor, Plaintiff would

offer Plaintiff's Exhibit 687.

THE COURT: 6867

M. HACKERVAN: Seven.

THE COURT: Were you just throwing that in to
refresh his recollection? | think that --

M. HACKERVAN: 1'Ill do that. | was going to
offer the exhibit.

THE COURT: Ckay.

Q Take a | ook at what's been marked 687. |Is that an
e-mai|l that you sent concerning a contest where you were

getting the clinics to conpete on production during the Ad
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FORBA tinme franme?

A Yes, on production and other paraneters.

Q So that's -- excuse ne. |I'msorry. So you had those
kind of contests during the Ad FORBA tinme frane as well;
does that refresh your recollection?

A Yes.

Q Dr. Knott, do you think it's in the best interests of
the patients for their dentists to be conpeting with other
dentists and other clinics to see who can produce the nost?

A | believe that it does enhance patient treatnent. |If
they -- the doctors respond by doing exactly what it is I
coach themto do: To treat effectively and safely and to get
as much dentistry done in one appointnment as you can, based
on the child' s behavior. And yes, it increases production,
but the child w ns.

M. HACKERVAN:. That's all | have, your Honor.

THE COURT: kay. Cross-exanf

CROSS- EXAM NATI ON BY M. FI RST:

Q | want to just ask you briefly about what M
Hacker man just asked you about. He asked you about an A d
FORBA contest from July of 2006, correct?

A Correct.

Q And that was a -- that was just before the sale,

wasn't it, of the conpany? See that, 6877
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Yes.

Just before the sal e?

> O >

Yes.

Q What M. Hackerman did ask you about were the clinic
goals that were part of that contest. Is it fair to say that
wasn't just about production, was it?

A No, it wasn't.

Q And in fact, an inportant part of that -- an inportant

conponent of it was to increase the average daily nunber of

patients?
A Correct.
Q In other words, to increase the nunber of these kids

who were getting treatnent?

A That's correct.

Q And anot her inportant part of it was to increase the
average daily nunber of new appoi nt nents?

A Correct.

Q And once again, that was designed to increase the
nunber of kids getting treatnment for their dental disease?

A Ri ght .

Q And the other paranmeter that M. Hackerman didn't
menti on was reduci ng the broken appoi ntnents, correct?

A Correct.

Q And why was that desirable?

A Most of our clinics had an average -- | think the
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conpany average was 40 percent of broken or no-shows on
appoi ntnments, so it was always an effort to confirm and
reconfirm appointnents to try to reduce that nunber so that
we woul d have a fuller schedule and see nore Kkids.

Q And that was generally done by the front office to try
to reconfirm and encourage --

A Ri ght .

Q -- people to cone in?

A Right. So it was an effort to enhance the entire
operation fromfront to back.

Q Ckay. So when M. Hackerman suggests to you that this
contest was sonehow not in the best interests of these kids,
was he telling you only a piece of the story?

A Absol ut el y.

Q Now, you were asked a |lot of questions about this
P.P.P., production per patient?

A Correct.

Q And as | understand what that nunber is, it's the
anount of revenue generated by the treatnent of each patient
on average?

A Correct.

Q All right. Now, is -- you've been in private practice
for many years, haven't you?

A That's correct.

Q You were in private practice a long time before you
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ever became associated with AOd FORBA, correct?
That's correct.

And you're in private practice now?

> o >

| work in a private practice, yes.

Q Ckay. And you have been for quite a nunber of years,
recent years?

A That's correct.

Q Ckay. So you have a | ot of experience aside from your
FORBA experience, correct?

A Correct.

Q Now, is it fair to say that production per patient is
a regular statistic that's tracked by dentists in private
practice?

A Absol ut el y.

Q And is it fair to say that that in fact is a statistic
that's tracked along the entire nedical and dental
pr of essi on?

A Yes.

Q So there was not hing unusual during your tine at FORBA
in keeping track of the production per patient?

A Not in ny mnd, not at all.

Q That's a key indicator of how a practice is doing;

isn't it?
A It certainly is. Yes.
Q And in multi -- in nmulti-doctor or nulti-dentist
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practices, it's not unusual, is it, to track what each of the
doctors is producing in ternms of what work he's doi ng and
what revenues he's generating; is that fair to say?
A That's true.
Q Once again, in a multi-dental practice, fromthe
busi ness point of view, that's one of the ways you keep track
of how you're doi ng.
M . HACKERMAN: Your Honor, he's leading the
W tness. bject.
THE COURT: Yes, sustai ned.
M. FIRST: Wy can't | |lead the w tness?
THE COURT: He's your enpl oyee.
Q In any event, isn't that a statistic that's regularly
tracked in nulti-doctor practices?
A It is. | track ny production personally even though
"' m an enpl oyee dentist. | track ny production every day.
Q And do you believe that that is true of just about
every dentist in private practice in America?
M . HACKERMAN: Your Honor, | object to that as
specul ati on.
THE COURT: 1'Ill sustain on the specul ation.
Q Well, you're famliar wth what dentists do generally,
aren't you?
A Yes.

Q You' ve been a dentist for how many years?
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Appr oachi ng 40.

Q So you can tell us whether or not that's a statistic
that's regularly tracked by dentists?

A It is. It's --

Q Ckay. So why don't you tell wus, is it or isn't it?

A Tracki ng doctor production and total practice
production and breaking it down to per patient and per hour
production is a very common statistic that is taught by many
peopl e that teach practice managenent and busi ness principles
in dentistry. |It's been part of ny career. No matter where
|'ve worked, it's always been an expectation of efficiency in
treatnent and work ethic and notivation, to get in and take
care of the patients and nmake that business successful.

Q And you said in your direct about work ethic, that the
phi | osophy while you were at FORBA was to work hard?

A You bet. It was.

Q Can you explain to the jury what you nmean by that?

A It was to use the clinical tinme that we have avail able
to treat the kids and be as productive as you can, and if
that nmeans seeing five patients and doing X, Y, Z that needs
to be done versus seeing one patient and doing nore treatnent
to conplete their treatnent, so the goals were al ways
patient-oriented but the nessage that | tried to give the
dentists was: Keep busy. Use your tine effectively. Don't

sit in the office and check the Internet and read your novel
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and don't make your personal phone calls. You get on the
clinic floor, helping hygiene, and if there's patients that
need treatnent in hygiene, if the parents want to stay and we
have time, get that treatnent done so the kids don't have to
come back. And so that really hel ped make our clinics nore
efficient because we knew we were dealing with a 50 --
sonetimes a 50 or 60% no-show rate, the average being 40
percent. So many, many tinmes patients did not show on the
schedul e.

Q Now, during the O d FORBA period before Septenber
26t h, 2006, the dentists worked on salary?

A Correct.

Q So they didn't work like -- well, let nme ask you. Dd
they work like nost dentists in Anerica on the basis of what
dental treatment provided or was it a fixed salary?

A There was al ways a base salary that was fixed, and
there were sone bonuses, but it was different for each
clinic.

Q And what ever bonuses there were, were they clinic-w de
bonuses in the A d FORBA?

A Yes, they were.

Q Now, | want to ask you about your original training.
That was back in Aurora in 2003, | think you said?

A | think it was Decenber of 2002.

Q Okay. And you indicated that Dr. Mieller was one of
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t he ones who trained you?

A Ri ght .

Q And you said that you discussed there a range of
particul ar restorative techniques; do you recall that?

A Uh, vyes.

Q Can you explain to the jury what you neant by that?

A Well, it's a matter of the options of what treatnent
is appropriate for the disease they diagnose, and it could be
as sinple as preventative seal ants on permanent nolars or it
could be as advanced as multiple crowns and pul potom es on
baby teeth that are badly diseased. So it's based on
radi ographic findings and clinical findings and the child's
age and their behavior and risk factors. Al of that went
into formulating a treatnment plan that we felt that was nost
appropriate for that child. And I think that that's probably
the overview that Dr. Mieller brought to all the dentists
that canme through, at least while | was there, was that
overview of all the different factors that the A A P.D.
recommends to be considered when you're fornmulating a
treatnment plan. A treatnent plan for a four-year-old is
going to be different than a treatnent plan on a
ni ne-year-ol d, because a nine-year-old is soon to | ose sone
or many of their baby teeth, and if they have disease in the
baby tooth, it's only six nonths away from bei ng pushed out,

the treatnent is likely going to be an extraction versus a
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filling or any other treatnent. |If they're crowded and the
tooth is going to be lost within a year, nmany tines you take
the tooth out early to alleviate sone of the crowdi ng but
also to get rid of the disease on that one tooth rather than
treating. So those were the kinds of issues | think many
general practitioners like nyself really didn't receive a |ot
of in-depth training on in our D.D.S. prograns, and -- if

i ke nyself, who was treating nostly adults in private
practice wwth a few kids, | certainly didn't have the kind of
daily input and experience that | soon |earned from Dr.

Muel ler in that orientation, so that was a very valuable tine
for ne.

Q When you indicated -- and you referred to it here,
that there was a | ot of discussion regarding the guidelines
that pertain to kids presenting wth the dental disease that
Small Smles typically encountered; is that correct?

A Ri ght .

Q And what guidelines are you tal king about there?

A Well, guidelines |like the devel opnental charts as to
when kids erupt teeth and |ose teeth and the timng and the
grow h potential, crowding issues, always have a ot to say
about how you fornul ate a treatnent plan.

Q These gui delines, do they al so address the range of
restorative techniques that these kids nmay need?

A Sure. They did.
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Q They conme from various sources, but anong others, the
Aneri can Association of Pediatric dentists, A AP.D?

A That's true. That's true.

Q Now, as | understand it, you becane an owner, or part
owner of the clinic after the New FORBA era; is that correct?

A That's correct.

Q So that woul d have been after Septenber of '06?

A Correct.

Q And you were asked a question by counsel about FORBA
can't own these clinics. Are you aware of what the statute
or law says in New York about who can own a dental clinic?

A You nust be a licensed practitioner.

Q Are you aware of any other requirenent that's in that
statute other than that?

A No.

Q Now, let nme ask you, when you were with O d FORBA --
let me withdraw that.

You were, as | understand, the |lead dentist in Tucson?

A Correct.

Q And when that clinic opened, could you give us sone
i dea of the nunber of patients that were there?

A | think we had close to 4,000 patients that were
pre- open.

Q Before it even opened?

A Yeabh.
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Q So it was a very busy place?

A It was very busy.

Q Now, did anyone during A d FORBA ever pressure you
with regard to your dental decisions in treatnment of these
ki ds?

A No.

Q D d anyone, while you were with A d FORBA, interfere
in any way wth your professional judgnent with regard to any
patient?

A No.

Q D d anybody encourage you to conmt dental mal practice
and do sonething that was inappropriate to these kids?

A Not at all.

Q Now, once you becane a regional, as | understand it,

you al so were practicing still; is that correct?
A Correct.
Q So you were an active practicing dentist at, | believe

Tucson, correct?

A Correct.

Q And that was also while you held this regiona
position, correct?

A Correct.

Q Now, while you were regional, did you ever pressure
any dentist with respect to dental decisions?

A No.
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Q And when there's talk in these e-mails about pressure
to produce, what does that nean to you as a regional ?

A It means that we as a clinic need to work nore
efficiently and get the dentistry done that's there to be
done.

Q Okay. Wien you say "the dentistry that's there to be
done,"” as | understand it, what happens is there's a
treatnment plan --

A Correct.

Q -- which we've seen in the Jereny Bohn's case. |Is
that the work that you're tal king about that needs to be
done?

A Exactly. Yes.

Q So to the extent that there was encouragenent to get
the work that needs to be done, it was the work in the

treatnment plan based on the evaluation of the dentist,

correct?
A That's --
M . HACKERVAN: Your Honor, | eading.
A -- correct.

THE COURT: Well, he's answered it.
Q Did you ever interfere or pressure any dentist wth
respect to their professional judgnment concerning what
treatnment should be rendered to a child?

A No.
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Q Did you ever pressure anyone to commt nmal practice?
A Absol utely not.

M. FIRST: Thank you.
THE COURT: M. Hul sl ander?

CRCOSS- EXAM NATI ON BY MR. HULSLANDER:

1140

Q Dr. Knott, still good norning, 11:30.

A Al right.

Q P.P.P., what is that, P.P.P.? Wat is that?

A Patient -- per patient production.

Q P.P.P. And can you tell the jury exactly what it is
that per patient production neans?

A At the end of an appointnent, there's been treatnent

rendered, and it's the sumtotal
provided at that visit and it's driven by --

medi cal

of the treatnent that was

tracked by

So at the

codes, A.D. A codes, codi ng, by procedure.

end of the day, the conputer generates a report show ng the

nunber of patients seen and the total divided by the nunber

of patients seen and gives you the average productivity on
that day's patients.

Q You nentioned one thing in response to M. Hackerman,
and you said specifically "maxim zing dentistry and
t hat ?

mnimzing visits." Do you renenber

A Yes, | did.

Q And is that a good thing?
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A Yes, it is.

Q Tell the jury why that's a good thing, to maxi m ze
dentistry and mnimze the visits?

A W have only a certain nunber of hours available to
treat and if patients' patterns are not to show up 50 -- 40
percent of the tinme, | want to mnimze the contacts --
want to be able to treat the child, and if they only show up
roughly half the time, then I'm concerned that they may never
conme back for a second visit or a third or a fourth, and so
that's a problem that has been part of pretty nmuch every
clinic that 1've been involved with, FORBA or otherw se.

That really dimnishes the children's ability to receive
care, and access to care is a big issue, but if
transportation is an issue, then many tines even though the
door is open and we have staff ready to receive the child and
doctors available to treat the child, if they're not there,
we can't treat them So mnimzing the nunber of visits is
huge, and it's a big part of nanagi ng young children and
getting them-- their treatment conpleted.

Q Don't those patients -- do those patient's nonm s want
to mnimze the visits to the dentist?

A Ch, absolutely. Absolutely. WMany of the parents of
kids that | see today, they'll wait an hour and go back to
the reception roomafter their child has been seen in the

hygi ene area just to be seen that day so they don't have to
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do a return visit. It's a very popular service that we can
provide, and | think that was the phil osophy of FORBA, both

old and New FORBA.

Q Is it a good thing for the nomand the patient, the
child --

A It certainly is.

Q -- to mnimze those visits?

A Yes, it is.

Q Is it a good thing for the patient, the child, and the
not her to maxim ze the dentistry in one visit?

A If it's possible based on the child' s age and
behavi or, absolutely.

Q Is it better to treat a cavity when you see the
pati ent and have them under |idocaine than to let that cavity
continue, allow ng further decay?

A Certainly.

Q Tell the jury why it is inportant to get rid of those
cavities?

A You know, dealing with kids, you don't have the sane
latitude in terns of observing things. As a general denti st
seeing adults, | would point out things about beginning
cavities all the tine and say, "You have a choice. You can
watch this and with good oral hygiene you can hold off this
area and maybe not have to treat it for many, nmany years."

You can successfully do that. Baby teeth, it doesn't work
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the sane way, so you have to be very, very careful about
observi ng begi nning areas of decay, especially between the
teeth. |If you're not careful, within six nonths' tinme, you
can see a trenendous deterioration, even going froma
begi nning cavity to a tooth now that needs a pul potony and
maybe a crown or even worse. The tooth can abscess and has
to be extracted, so | think you have to be much nore cauti ous
about waiting and watching on little kids.

Q So it's a good thing to treat now while you have the
patient?

A Absol ut el y.

Q And the ram fications of not treating now?

A Advancenent of disease and a |lot nore conplications,
necessitating a lot nore treatnent |ater on, so...

Q Okay. So let nme ask you this very sinple question:
I ncreasing P.P.P., production per patient, isn't that a good
thing for the patient?

A Yes.

Q So when you say, you know, M. Hackerman keeps sayi ng

t he gol den goose. Let ne ask you this question: Isn't
P.P.P., increasing that, golden for the patient?

A Absolutely. | believe it is.

Q Isn'"t it magical for the patient to get treated in one

visit rather than bringing himback for four?

A Whenever possible, | believe it is.
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Q

Isn't it golden? It's magical? 1Isn't it a mracul ous

thing that you're able to treat these kids with nouths ful

of decay, isn't it?

A

Q

It's very gratifying, very gratifying.

You have dedicated your life to that, haven't you?
The | ast twel ve years have been very, very positive
yes.

You continue to do it?

| do.

Every day of your life, except when you're here in

this courtroonf

> O > O

Q

Yes.

You have -- how many grandchildren do you have?
Ni ne.

How ol d are you?

Ch, cone on now... 67.

Let ne ask you this, Dr. Knott: M. Hackerman has

made sone serious accusations against you and these parties

here; woul d you agree?

A
Q
A

Q

Yes.
Were you |l ooking to hurt these kids?
Never . Never. No.

Were you | ooking to encourage these dentists to comm t

mal practice and hurt these children? |Is that what you were

| ooking to do?

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Kenneth Knott - Cross-Exam nation 1145

Never .

Have you ever done that in your life?

> O >

Never .

Q Did you schene with these nen? D d you schene with
these nen to hurt children? 1Is that what you did?

A Not at all.

Q W tal ked about work ethic. Wrk ethic?

A Ri ght .

Q Do you feel it was wong for you to encourage these
dentists to work?

A Not at all. | felt it was ny obligation to encourage
themif they expected to be paid, that they needed to perform
and keep busy and be productive.

Q Let ne ask you this very sinple question: The nore
these dentists worked, the nore kids they hel ped; would you
agree?

A Yes.

Q So was it all about the noney for you?

A Not at all.

Q You know, you were criticized by M. Hackernman for not
witing e-nails, e-mails that address quality of care. Let
me ask you this question, sir: Doesn't it go wthout saying
that these dentists are treating these kids within the
standard of care?

A Absol ut el y.
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Q Is that what you do, sir?

A | do.

Q s that what you encouraged these dentists to do when
you were the regional director?

A Absol ut el y.

Q And you certainly wanted FORBA to succeed as a
busi ness and to make noney, didn't you?

A Absolutely. | was excited when the sale went through
and there was funds avail abl e and was very involved in
putting in the 16 new clinics right after the sale. It was
an exciting time, to see all those facilities open up and I
was so busy recruiting doctors all over the country. Many
weeks | didn't get home until Saturday afternoon only to
| eave Sunday night, so | didn't spend too many nights
sl eeping in ny own bed, but we opened sixteen clinics in a
very short period of tinme and that was an exciting tine.

Q Dr. Knott, were you excited because you were going to
make a | ot of noney? Wre you excited because you felt that
you could help nore children, children that otherw se were
not getting hel p?

A That part of treating nore kids and reaching out was
the only reason that | would put nyself on the road like |
did because | travel ed extensively and spent very little tine
at honme, so... and the noney, to ne, | had a salary. | was

happy with ny salary. | earned every penny of it because |
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was wor ki ng six days a week, fifteen, sixteen hours a day,
either on the phone or e-mailing or boarding planes and
trying to do work while | flew. | spent a lot of that salary
nmoney flying ny wife to neet nme and spend tine on the road so
we could maintain a good, healthy relationship, so... | was

t hankful for the salary but | was thankful for the position
and enjoyed interacting with so many people and hiring
dentists and hel p seeing them grow and get nore confortable
in what they were trained to do but really didn't have the
experience that they really could feel confortable, and that
was a big part of ny job, was to help them get confortable
putting up with, like |I do today, 30 or 40 kids crying at ne
every day, because I'mdoing a sinple exam |et al one having
to try to treat them So, you know, you just have to devel op
the tolerance for children that are unhappy because they're
immture and they just don't understand what's going on, but
if you can get practitioners beyond that, then | think
there's a trenmendous anmount of reward for treating Kkids.

It's a beautiful experience.

Q Training... we talked about training and M. Hacker man
mentioned this flip-flop expression that Dr. Reilly
referenced in his e-mail. Could you tell this jury what
training was all about when you were working for FORBA and
specifically the kinds of dentists that you were getting and

what you woul d be confronted with during training and what
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you needed to do to get themso that they could work in a
clinic wth hundreds of scream ng and yelling kids that were
comng in? Could you tell them about that?

A Sure. Well, the average dentist was younger and many
were foreign-born and foreign-trained and so there were a | ot
of unknowns neeting sonme of the foreign-born and trained
dentists as to what their training really consisted of. And
so there was a wi de range of know edge -- difference in
knowl edge from one doctor to the other, in ternms of what
their clinical experience has been. So first of all, | had
to try to figure out what their experience has been and what
they were confortable with, and then go fromthere. And Ilike
| referred to ny orientation back in Colorado with Dr.
Mueller, he's really the -- not the first but the first
pedi atric dentist | spent any real tine with on a conti nual
basis, and so for three weeks | had a ot of interaction with
him and | earned an awful | ot about his training, what he
| earned, what the A A P.D., the standard guidelines, tell us
about children's care, and try then to pass that along, as |
went into Tucson as a |ead doctor and worked w th, probably
over the three years | worked with, | would guess a half a
dozen to nmaybe nore, new graduate dentists and tried to help
themget into a confort zone and understand what it's like to
wor k on kids because nost of their training was not

clinically oriented toward children. [It's nore adult-based

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Kenneth Knott - Cross-Exam nation 1149

dentistry.
Q Okay. And let me ask you this sinple question:
Weren't there tinmes when the dentists that cane out of dental

school just weren't confortable working on kids?

A | had -- | had two or three doctors that came to ne
early in their enploynent and said, "Dr. Knott, | cannot do
this. |'ve tried. You've tried to nentor ne, but the kids

are just driving ne bonkers," and so --

Q Is it for everyone?

A No.

Q And so was part of the training at FORBA to try to
acclimate themas to what to expect in these clinics that
were -- had all these kids in thenf?

A This is a very true fact. | nean, | had spent --
prior to signing up and joining Add FORBA, | had worked a
year on the Navajo reservation in northeastern Arizona, and |
t hought | knew sonet hi ng about disease, until | stepped into
the clinic and I was just shocked with the anmount and gravity
of the kids' disease. So that was an incredible experience
for one year. And | had a simlar realization when Tucson
opened and | thought 1'd seen it all. And now instead of
seeing fifteen patients that | ooked |ike that on the Indian
reservations, | was seeing 50 or 100 patients a day that were
al nost beyond conprehensi on of how nuch di sease they had at

such a tiny, young age. $So, you know, it's shocking to be
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confronted with those realities. And in private practice you
get into your little niche and do your job and have your
patients and have rel ationships and then all of a sudden you
step out of that confort zone and even for soneone that had

| ots of years of experience in dentistry, | was not prepared
for sone of those situations. So every bit of training and
orientation and encouragenent | could get was very hel pful to
me as a practitioner.

Q Okay. M. Hackerman criticized you for encouragi ng
these dentists to do conprehensive treatnent planning. And
my question to you is this: |Isn't that a good thing?

A Absol ut el y.

Q Tell the jury why it's good to conprehensively --

A You know, when | saw adult patients -- | think that
every young graduate has difficulty at first really
under st andi ng the concept of being conprehensive, of -- you
don't have to sell dentistry; you present phases and degrees
of treatnment with a discussion of benefits, of what the end
result is likely to be, with treatnment or w thout treatnent.
| | earned those skills over the years in private practice,
and | found nyself applying those sane rules of organization,
ment al organi zati on when | ook at X-rays and | fornulate a
treatment plan.

So that's what | do pretty nuch all day long today, is

seeing 80 or 85 patients a day, |'mdoing probably -- roughly
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half or nore of these kids have treatnent plans and |'m
formulating treatnment plans. So it's -- you don't have to do
everything that you see on the X-rays, based on the age or

t he behavior of the patient or the devel opnment of the child,
but you better have a clear view of what's there that you're
either going to watch or you're going to treat. And so
there's never an absolute treatnent plan that can apply to
nmost kids; it's just very individual and younger
practitioners, | think, just need to |learn sone of those

di sci plines, whether it's on adults or kids.

Q Ckay. Now, nost of the clinics, and correct ne if |I'nj
wrong, but nost of the clinics had nore patients than they
coul d handl e; would you agree?

A That's true.

Q And then there were sone that didn't have as many
patients. And ny question to you is this: The ones that
didn't have as many patients, you were criticized by M.
Hackerman for encouraging P.P.P. in those cases?

A Correct.

Q Vell, if the dentist isn't doing anything, is it a
good thing to encourage P.P.P. when the patient flowis down?

A Absol ut el y.

Q Explain that briefly. 1'm alnost done.

A I f we have, you know, if we have tinme on our

schedul i ng, and here again, the practice that |I'min now,
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do it all day long. |If one of our doctors has a cancellation
or they finish early on a patient, |I'mconstantly

communi cating with their assistants as to what capacity they
have to convert maybe a child from hygi ene that needs sone
treatnment and if the nomis agreeable and she wants to get it
done, then we convert that patient to take care of their
needs and they cone back in six nonths rather than in two
weeks to get nore treatnment done. So it's a real advantage
for the parents and the famlies. Transportation typically
is an issue, and many -- nore and nore Medicaid patients
today are working famlies, and so they have jobs and so we
have early and late hours in our practice today and they just
gobbl e those hours up because they appreciate the flexibility
in our schedule, so...

Q Now, at FORBA clinics, many of them have -- as the

Syracuse clinic did -- three or four dentists, correct?
A Correct.
Q Let ne ask you this: |Is teamwrk inportant when you

have four dentists treating all these patients?

A No. It's huge.

Q It's huge?

A Yes.

Q Explain to the jury why it is that you need teamaork
in these clinics |ike FORBA had?

A Well, it's hard to keep track of what treatnent is
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bei ng taken care of by each doctor and where they are in that
procedure, and so they may be appointed for 60 m nutes or 45
m nutes, but they may only need 20 m nutes or they may need
an hour and 15 mnutes. So we used in many of -- | think not
all but in many clinics, we actually used wal ki e-tal kies and
had key people tuned in to the wal kie-talkies so we could
comuni cat e about what children were in hygi ene, what the
needs were, and if any doctor had appointnent tine avail able
to take care of their needs so we could offer it to the
parent, and that was a very good system

Q Okay. Now, M. Hackerman criticized you for running

t hese contests anong the clinics. 1Is there anything wong
wi th that?
A No, not in ny opinion. It was fun.

Q Did it encourages teamaork?

A It did. It really enhanced -- every center worked
better. They produced nore dentistry, but they were happier
and its just we actually learned -- | think the front desk
| earned that they weren't doing the perfect job with
confirm ng appointnents; they weren't using the right
di al ogue with the parents when they were trying to confirm
and stressing the inportance of the appointnents. And so |
don't think there's any part of any one of the clinics that
didn't learn something. 1t was a very valuable tool to help

us be nore efficient in terns of treating the kids.
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Q Let ne ask you another sinple question. Encouraging
t eamnor k, encouragi ng sort of naybe having contests anong the
clinics to learn things... did the kids benefit fromthat?

A Ch, absolutely.

Q How is that?

A W saw nore kids and we conpl eted nore treatnent
consistently at the sane visit as the hygi ene checkup, and
that was all positive for the famlies and the kids, wthout
a doubt .

Q Dd these contests help the kids? Did they help the
ki ds?

A Absol ut el y.

Q Now, you've been shown e-mails, and you tried to talk
alittle bit about communications you had, and | want you to
tell the jury about the kind of comrunications that you'd
have outside the e-mail formwth these clinics that you were
directing and responsible -- ultimtely responsible for. Dd
you have frequent conmunications?

A Yes. | had phone contact probably every day or
certainly three or four tines a week with every clinic in ny
region and took nmultiple calls throughout the day on many,
many issues and spent a lot of tinme talking with doctors
about issues. And if they had questions, they knew they
coul d contact nme by phone or they could | eave ne an e-nai

and | would answer it later that day if it wasn't an
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i medi ate need, so it was -- we had a lot of really good

qual ity discussions with doctors in the region. And once you
get to know the personalities and sone of their strengths and
sone of their weaknesses, it was really a positive to
interact wth them and hel p them through sonme of their
hesitations. And sonetines they would have difficulties with
the child and they would be on the phone talking with ne
about how they coul d have done sonething differently. So it
was very positive interaction.

Q Was that good for the Kkids?

A It was absolutely good for the kids. | saw a |ot of
growh in some of the doctors, who were very timd and shy,
very hesitant. They |loved the kids but they just didn't know
how to manage them and over a short period of tine, they
gained lots of confidence and skills that were pretty
i npressive, | thought, so...

Q You weren't telling themto do unnecessary treat nment
that was harm ng these children, were you?

A No. But they didn't appreciate ne telling themto get
off their butts and get out of their office.

Q And unfortunately, people are human. Sone peopl e work
hard and sone don't, correct?

A Yes.

Q And the ones that didn't work hard, you certainly

pressured them and encouraged themto work hard, correct?
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A Absol ut el y.

Q And so, now Mr. Hacker man, you've heard the FORBA way
or the highway. Let ne ask you this, okay? The people that
didn't want to work hard, did you work with themand try to
encourage themto work hard?

A Absol ut el y.

Q And if they continued to refuse to not work hard and
be lazy and not treat these kids, did they expose thensel ves
to discipline and term nati on?

A Absol ut el y.

Q Dr. Knott, do you feel like you're an intimdating
guy?
A You woul d have to ask ny grandkids. | don't think so.

| don't believe so at all.

Q So did you feel like you were intimdating anyone to
do things that were -- that weren't appropriate?

A No, and | would have to say that many of the doctors,
if | pushed them about certain statistics, they would push ne
back, and | encouraged that. 1'd say: "Look, |ook at these
four patients that |I've highlighted off of today's patient
roster." "These two kids were just inpossible to treat.

They were not cooperative at all. And these two kids had to
| eave because nom had an appointnent.” And so | woul d back
off and say, "Ckay. That's all | wanted to know. Thank you.

You did a good job. Tonorrow is another day." So we had
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t hat kind of back-and-forth working relationship that | felt
very confortable with and that was pretty nuch universal,
after I had a chance to get to know the personalities. It
took awhile to get there. M region seened to change nore
than stay the sane, so | was bouncing all over the country.

Q | take it you weren't telling doctors to do a
pul potony on this particular tooth or fix this tooth or pul
this particular tooth or do a crown or anything specific to a
particul ar patient's care; is that correct?

A No. Mst of ny visits to aclinic, | would pull 10 or
15 charts as | walked in, just randomy, out of the chart bin
and go back into an office and | would spend the first 30
m nut es going through the chart and just looking for clarity,
accuracy, making sure the treatnment plan and the treatnent
rendered and the billing was correct and just did kind of a
little mni-audit. And the rest of the tine would be spent
interacting with the doctors, answering questions and
encouragi ng themto get involved in discussion about
treatnment plan, and oftentinmes we would go to lunch and we
woul d have sone X-rays avail able and we would tal k about sone
of their treatnment plans and how it went and what treatnent
they actually rendered and nake sure that we were all kind of
under st andi ng how one practitioner was readi ng X-rays versus
another. It's a habit that | have right now as the old guy

anongst two specialists. | bring X-rays and questions to
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themall day long and they do the sane to ne, so a good
practice is a very positive environnent in that regard.
Q You weren't telling themthey had to nake nore noney
for the FORBAsS?
A No. Just that they had to do their job, stay busy and
earn their paycheck.
That's what | wanted themto do. And treat the kids
wel | .
M . HULSLANDER: Thank you, Doctor.
M. STEVENS: No questions.
THE COURT: Al right. Thank you. [Ivr.
Hacker man?

M. HACKERMAN: Yes, your Honor.

REDI RECT EXAM NATI ON BY M. HACKERMAN:

Q Dr. Knott, when you wote to your bosses in those
weekly reports that you wote every week where you wote
about the gol den goose -- you recall we tal ked about that?

A Yes.

Q And now you have tal ked about it with M. Hul sl ander.
There's nothing in that report, when you used the term
"gol den goose" -- you now want to say that had to do with the
best interests of the little children, but when you wote
that word, when you wote that phrase in that report, it

didn't have anything to do with that; it had to do with
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nmoney, didn't it?

A It had everything to do with P.P.P. and P.P.P. has
everything to do with treating the kids efficiently.

Q And when you wote that word, you were tal king about
where are we on our production? You weren't talking about
this is really good for the little kids.

A That was a production report, correct.

Q It was a report to your bosses?

A Exactly.

Q It wasn't just a production report, it was a report
about whatever was inportant that was going on in your

clinics; isn't that what you said?

A | don't think | said that at all.

Q Vell, we'll see. The sane for the magic. Wen you
wrote that down, you did not have in your mnd, |ike you do
today -- when you wote that down, you didn't have in your

mnd that this is magic for the little kids. You're not
asking this jury to believe that you had that in m nd when
you wote that word down in that report that you sent to your
boss?

A My enphasi s has al ways been on ny patients fromthe
start of ny career until today, and it always wll be.

Q Are you telling the jury that when you wote this
word, wote this down on that report to your boss about Dr.

Yagoob Khan getting the budget -- getting the production up
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to the budget by using the P.P.P., when you used that word
"magi c" in that context, you were talking about this is
magi cal for the little kids? |Is that your testinony?

A Meani ng the sane, yes.
And the same for mracul ous?
That's right. That's right. It works for everybody.
When you wote that, you were tal king about --

Absol ut el y.

O >» O > O

-- tal king about how mraculous it was for the little
ki ds, not how mraculous it was for FORBA; is that your
testi nony?

A It goes both ways. |It's great for kids and it's good
for business.

Q There were sone -- let nme -- I'"'mgoing to show you
what's been marked as Plaintiff's Exhibit 667. Dd you send
this e-mail, Dr. Knott, to Judy Mori in the Al bany clinic?

A 1 did.

M. HACKERMAN:  Your Honor, we would offer

Plaintiff's Exhibit 667,

MR. FIRST: (bjection. |It's beyond the scope of

Cross.

THE COURT: Overrul ed.
(Plaintiff's Exhibit 667 received in evidence)

Q Now, Doctor, you sent this e-mail to Dr. Mori?

A | did.
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Q And she was the lead dentist in the Al bany clinic?

A That's correct.

Q And what you say in here is: "lI'mseeing roughly a 30

percent B.A " That's the broken --

A -- right.
Q --appointnment rate. "Six hygiene conversions," and
then you say: "In order to play with the big boys, you have

got to get your docs notivated to pull nore and conpl ete nor
of the treatnent."

A Correct.

Q CGet your docs to do nore treatnent; that's what you
were instructing themto do, right?

A Correct.

Q You didn't say, "in order to do better quality care,"”

you need to get your docs to do nore treatnment. You said,
"I'n order to play with the big boys"?

A 1 did.

Q And that's the nessage you were giving to these
dentists; you were telling themif you don't get your
dentists to do nore treatnent on these children, you're not
going to make it in this conpany; isn't that right? It had
nothing to do with quality of care?

A That's not true.

Q Well, what big boys were you tal king about ?

A | was tal king about the overall productivity of the
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clinic.

Q What big boys were you tal king about that you
needed -- that she needed to know that if she didn't --

A The clinics that are converting --

Q VWit a mnute.

M. HULSLANDER: He asked a question. \Wat was
he tal king about? Can he finish?
THE COURT: He's finishing his question now.

Q What big boys was it that you were telling Dr. Mori
that she, in order to play with, she was going to have to get
her dentists to do nore treatnent?

A Clinics across the country that were being very
successful in terns of seeing patients' conversions, bringing
patients from hygiene to the other side to have their
treatment done the sane day, covering the broken appoi nt nment
and no-show rate, seeing nore kids because they're there, why
not see themwhile they're there rather than bring them back?
It's to the child's advant age.

Q Let me show you Plaintiff's Exhibits 665 and 666.
They go together. 665, Dr. Knott, you sent this e-nmail to
M ke Rounph?

A 1 did.

Q And 666, you sent that e-mail to M ke Rounph as well?

A Ri ght .

M . HACKERMAN: Your Honor, Plaintiff would
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of fer Exhibits 665 and 666.

THE COURT: Any objection?

M. FIRST: A couple. They have nothing to
do -- | would object to them as having nothing to do with
Syracuse, irrelevant and immterial. [It's also beyond the
scope of the cross.

M . HACKERVAN: Your Honor --

THE COURT: Anyone el se?

M. HULSLANDER: |'mobjecting it's beyond the
scope as wel |.

THE COURT: Beyond the scope?

M. HULSLANDER: This isn't in response to what

| asked.

M . HACKERVAN: Your Honor, the testinony of M.
Hul sl ander --

M. HULSLANDER: | think we should approach --

M. FIRST: (bjection, Judge.

THE COURT: | need to read themfirst for a
second.

Ckay. Do you want to approach?

(Di scussion off the record at the bench)

THE COURT: Exhibits 665 and 666 received.
(Whereupon, Plaintiff's Exhibit Nunmbers 665 and

666 received in evidence)
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BY M. HACKERMAN:
Q Dr. Knott, if you take a |ook at Exhibit 665, this was
an e-mail you sent concerning the production in the Boise

clinic, correct?

A Ri ght .

Q Sent in August of 'O05, right?

A Correct.

Q And you say, "Mke" -- that's M ke Rounph, who you

sent it to?

A Correct.

Q "I had a teleconference with all the Boise doctors
this norning." You refer to a Dr. MNaryam -

A Correct.

Q And you chall enged themto work together to maxim ze
treatnment, right? That's what you did?

A Correct.

Q And told themin spite of |ow patient nunbers that
their production was unacceptable, right?

A Correct.

Q SO you were pressuring themto maxi m ze treatnent and
you did it in the context that their production nunbers were
unacceptable, right?

A That's correct.

Q So you were trying to get themto produce nore?

A Correct.
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Q You were | eaning on them pressuring thenf?

A Trying to get themto convert the patients that needed
treatnment that were wal king out the door.

Q And by the way, here's another one where, that in
spite of the |ow patient nunbers, they weren't lined up
outside the door in the Reno clinic, either, were they? They
had | ow patient nunbers?

M. HULSLANDER: You nean Boi se.
M. HACKERVAN: |'msorry, Boise; that's
correct.

A They weren't the strongest clinic; that's for sure.

Q Vll, they didn't have all the patients they wanted --

A That's true.

Q It doesn't fit with the idea that you have patients
overflow ng the clinics?

A This clinic was one of the slower clinics.

Q And that's one thing you did, was |ean on themto
produce nore with the patients you had?

A Keep busy, yes.

Q Let's ook at Exhibit 666. That you wote the next
day after your discussion with the dentists where you were
trying to get themto increase their production, their
treatnment, right?

A Correct.

Q And you say to M. Rounph in this e-mail, "Just
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finished followup with J.D.," see that? First sentence,
"Just finished followup." That's the follow up on the
conversation you had the day before with these dentists,
right?

A Yes.

Q These four dentists. And you say down in that

paragraph near the end of it, "I think I have the attention,"”
right? "I think I have the attention of three of the four
doctors."” So you thought you got your point across to three

of the doctors, right?

A Correct.
Q "Wth continued pressure, | think Dr. NMaryamw ||
depart.” You were pressuring the dentists in that clinic to

do nore procedures on those little children in order to
i ncrease production. You got three of themto go along, you
t hought, and on the one that didn't go al ong, you were goi ng
to pressure her to | eave, weren't you?

A She was a very unhappy person, so -- she was one of
t hose doctors that | believe didn't fit into children's
dentistry. She couldn't handl e her own enotions |et alone
the Kkids.

Q Wiy didn't you just tell her that instead of
continuing to pressure her to | eave?

A | had many conversations wth her over a course of

many nonths, so this e-mail is only the tip of the iceberg in
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terms of interaction.

Q | think you've got up there Exhibit 687. |It's not in
evidence yet. | wanted to ask you about -- it had to do with
those contests. Do you have that one handy?

A | do.

Q Ckay. This one happened to be in the Ad FORBA tine
period, right?

A Correct.

Q And you referred to it and answered sone questions
from M. Hul sl ander about, well, there are other things in
here besides increasing production in this context, right?

A That's true.

Q And that's certainly true; isn't it? One of things is
production and then there are other things |like increasing
t he average nunber of patients, right?

A Certainly.

Q And so you had contests to increase the nunber of
patients, right?

A Certainly.

Q Well, why do you have to have contests to increase the
nunber of patients if you' ve got -- through the whole system
if you've got all the patients you need?

A You can answer that very easily: |If you have a front
desk that's lazy and not doing their job and getting the

patients on the schedule and there are holes in the schedul e,
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we want to make sure that they're calling patients -- those
are the broken appointnments -- to see if we can get them back
onto the schedule, to see if we can actually see the kids and
treat them

Q The bottomline is that you did have contests to --
systemn de, for both A d and New FORBA, to try to increase
the nunber of patients in the clinics; isn't that true, sir?

A Absolutely. It's part of good business.

Q The contests that we saw for New FORBA, and that
contest, too, you didn't have any contest for quality of
care, did you?

A | always made sure that the doctors understood that
that was al ways the expectation, that the quality was goi ng
to be there, that the oath that they took when they got their
D.D.S. degree, they would follow that and cherish that
because that's the nost inportant thing in their professional
life is making sure that they always keep the patients' best
interests in mnd.

Q Is that a yes answer?

THE COURT: Doctor, can you listen to the

question -- Val, read the question back -- and answer the
guestion.
Q | take it that's a yes to ny question? You didn't

have any contest for quality care, did you?

A No, didn't think those were needed.
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Q One final question or two. M. Hulslander talked with

you about P.P.P., and | think your testinony was that |ots of
dentists track P.P.P.; is that right?

A Yes.

Q Is it your testinony, sir, that it's proper to use

P.P.P. to influence other dentists in their treatnent

deci si ons?

A I

it's proper and | don't think it happened.
Q So that's not happening on a regular basis in all of

t hese dental practices that you talk about, is it?

A |
use your

your abi |

Q Al'l these other practices that you've testified about,

they're not using P.P.P. to pressure the dentist, other

denti sts

A I

ot her practice are you tal king about?
Q The sane ones you' re tal king about who you said

tracked P.P.P. regularly.

A I

nmy entire career. | knew exactly what | produced on each

patient.

and it was a goal. | had ny schedule highlighted so that I

don't think that ever happened. No, | don't think

believe that it's inportant to produce efficiently,

timte wsely and treat the patients to the best of

ity.

to treat differently, are they?

couldn't -- | couldn't answer that question. What

have tracked it in nmy private practice the entire --

| knew exactly how nmuch production | had per hour,
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knew when to schedul e the hi gh-production itenms and when to
schedul e consultations and itens that were relatively no
producti on.

Q Let ne see if | can focus this for you, Dr. Knott.
You testified that in your experience, dental practices
generally track P.P.P.?

A They do.

Q That's what you testified to M. Hul slander's
question?

A That's right.

Q Those sane practices you testified track it, they

don't use it to pressure dentists to do nore procedures, do

t hey?

A | don't know how they use it. They track it. | don't
know how they use it. | know how | used it. | applied it to
nmyself. | was the only practicing dentist in ny private
practice.

M. HACKERVAN: That's all | have, your Honor.

THE COURT: Thank you.

RECROSS- EXAM NATI ON BY M. FI RST:
Q Exhi bit 665, do you have that in front of you, Doctor?
A | do.
Q The part that M. Hackerman did not highlight in that

first paragraph was your talk here about working hard and
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doi ng everything we can; isn't that correct?

A That's right.

Q And what does that nean?

A It neans treating every patient that needs care, if
you have tine to.

Q Ckay. And that's exactly what you have been saying
all along in front of this jury this norning; isn't that
correct?

A Absol ut el y.

Q Thank you.

RECROSS- EXAM NATI ON BY M. HULSLANDER
Q Now, M. Hackerman, Dr. Knott, is criticizing you for
doi ng conversions; do you understand that?
A Ri ght .
Q Pl ease tell the jury why it's a good thing to do
conversi ons?
M. HACKERVAN: | object to that as a
m sstatenent of the record.
THE COURT: Overrul ed.
Q Pl ease tell the jury quickly, because we all want to
go to lunch, why it's a good thing to do conversions?
A Vell, | think | already said it but I'll say it again:
|f you have a 40 percent no-show rate in your patient base

and you have famlies that are struggling with basic
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transportation, it nmakes perfect sense that if a child is
there for a hygiene visit and we di agnose di sease, if we have
the opportunity to treat and the parent agrees, we want to
try to treat that patient right then and there so that nom
doesn't have to cone back, and we know that the child is now
in a safe zone, so it works for everyone.

Q It's back to P.P.P., right?

A Exactly.

Q Exactly. Now, Boise, Boise was sort of an unusua
clinic; it didn't do as well as the others; is that right?

A True.

Q And rather than just point to one little sound bite or
two little sound bites out of an e-nmail with one little
sentence, can you tell this jury about the Boise clinic and
why it was that you had to address issues with that
particul ar doctor?

A Well, it was just one of those clinics that never
quite jelled. W had a really hard tine staffing it to begin
with, and not just doctors but just general dental assistants
and hygienists, and we had constant turnover with our doctors
for the first year or so. So we just had very little
stability, and personalities were changing; staff attitudes
were never really good, and so it was just -- human resources
were always in the top one or two topics of discussion every

time | visited or every tine | picked up the phone. So it
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was -- the whole clinic was just problematic.

Q Dd you only have two conmmuni cations with that doctor
who you felt like, you know, wasn't fit for the practice?

A | worked with her hand-in-hand. | spent many weeks in
Boi se working clinically, treating patients, nentoring her,
wor ki ng over her shoulder, sitting her down and hel pi ng her
under stand sone of the basic behavior managenent tools that
nost pediatric dentists use every day, throughout the day.

Q So when you first noticed that there was an issue with
this particular doctor, did you work with her or did you just
wal k in and say, "You're fired. You're not doing it the
FORBA way because you need to go to the highway"? D d you do
t hat ?

A No, no. | spent many visits with her and at tines
felt we were naking really good progress, but there were
things going on in her personal life that were really, |
t hi nk, overwhel m ng her.

Q And that just happens fromtine to tinme wth people,
doesn't it?

A It does.

M . HULSLANDER: Thank you.

THE COURT: M. Stevens?

M. STEVENS: No questions.

THE COURT: Al right. You may step down.

(Wher eupon, the w tness was then excused).
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THE COURT: We're going to take our |unch break
now. Don't tal k about the case, don't do any i ndependent
research, and we'll see you back here in an hour.

(Wher eupon, the jury was excused)

THE COURT: Could | see counselors up here for
second?

(Di scussion at the bench off the record)

THE COURT: 147 and 168 are received)

(Whereupon, Plaintiff's Exhibit Nunmbers 147 and

168 were received in evidence)

(Wher eupon, luncheon recess was taken at

12: 28 p. m)

THE COURT: Are we ready to proceed?

M. LEYENDECKER: Yes, your Honor.

(Wher eupon, the jury was then brought back into
t he courtroom

THE COURT: kay. Are you ready to proceed?

M. LEYENDECKER: The plaintiff's call Dr.

Yaqoob Khan.

Dr. YAQOOB KHAN, having been called as a wtness, being duly

sworn, testified as foll ows:
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DI RECT EXAM NATI ON BY M. LEYENDECKER

Q Good afternoon, Dr. Khan. Do you recall that you gave
your deposition in this case?

A That's right.

Q | would like to bring you that deposition. W may
refer to it fromtine to tinme, and if you have any questi ons,

| want you to feel free to look at it, okay, sir?

A Sur e.

Q You are a dentist?

A That's right.

Q A general or pediatric dentist?

A A general denti st.

Q And where did you go to dental school ?

A | went to dental school first in Pakistan. | did ny

D.D.S., four years of dental school and then one year
residency, and then | went again to Boston University Dental
School .

Q You graduated from dental school in Pakistan in 1996,
as | understand it?

A That's right.

Q And then did you becone |icensed to practice dentistry
thereafter?

A No, we had to have one year advanced educati on, one

year residency program and after that -- that was a
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requi renent, and we had to do that and finish it and then we
becane |icensed dentists.

Q Ar | right that you didn't have to take a test to get
your license to practice dentistry in Pakistan?

A That's right.

Q And then when did that happen? About 1997 you got
your |icense?

A That's right.

Q And did you work as a dentist before comng to the
US. in the year 20007?

A | did.

Q And what did you do your first year or two that you
were here in the United States, sir?

A | was not for two years -- | cane to Florida from
Paki stan. | worked there as a dental assistant in the
University of Florida Dental School at Gainesville, and |
wor ked there for a few weeks as a dental assistant, but |
knew that | had practiced back in Pakistan and |I was wor ki ng
in ny governnent hospital, so | worked there and | realized
during those few weeks when | was there in Florida Dental
School, working as a dentist assistant, that | was not having
enough tinme to prepare for ny national board exam which was
a requirenent for foreign-trained dentists to go to denta
school again, so | went back to Pakistan and was wor ki ng

there and was preparing for the national board because | had
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my own practice, so | had nore flexibility versus the one in
Florida. | had no control; obviously, I was working for
sonebody. Wen | was working in Pakistan for five nonths, |
was al so preparing for the national boards. So |I canme back
to Chicago in July --

Q Dr. Khan, do you renenber ny question?

A Sorry. Say it again.

Q Ar | right that you were not working in the
year-and-a-half or so, nost of the tinme, after you cane to
the U S. before you started that foreign-trained denti st
program at Boston?

A It was nore |ike a year.

Q But am | right that you were not working nost of that
time after you canme here and before you started your program
at Boston?

A No, | was only preparing for the boards exam

Q Let ne get you to turn to Page 21 of your deposition.

And | want to focus you in on Line Nunber 9?

A Page 217

Q Yes, sir. Are you with ne?

A Ni ne?

Q Line 9. Question: "MNost of the tine in the year or

year -and-a-half you were in the United States before you
began dental school, you were not working; is that true?"

And your answer was?
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A Yes, | was not worKking.

Q Now, this program that you went through at Boston
University, was that designed for foreign-trained dentists?

A That's right.

Q And normally in the U S., you have to go to denta
school for four years?

A That's right.

Q But if, for those folks |Iike yourself who have been
trained in foreign countries, then they've got a special
program where you can get your |icense after just two years?

A That's right.

Q And so those two years are the ones that you went to
Bost on?

A That's right.

Q Now, was that a pediatric residency or just that you
coul d becone a general dentist in the United States?

A To becone a general dentist in the U S

Q Now, did you get a loan to pay for sonme of your denta
school ?

A | did.

Q You did. And was that a | oan fromthe governnent or
from sonme ot her source?

M. STEVENS: bjection, relevancy.
M. LEYENDECKER: |[|'Il pass that up, your Honor.

THE COURT: Overrul ed.
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Q Let's nove on. You got a loan, right?
A Yes.
Q For get about the source. And am | right that after
conpl eti ng your two-year program at Boston, your first job

was at the Smal |

A

Q And you interviewed with M.

Sm |l es Syracuse clini

That's right.

of fered that position?
A That's right.
Q And you worked at Snall
all the way "til 2010 sonetine?
A That's right.

Q And are you practicing dentistry still

area today?

Are you licensed to practice dentistry in New York

A In this area?
Q Today. Are you still practic
A Sorry, | can't understand your
Q Are you still practicing denti
W know you're not with Smal
A No.
Q And where are you practi cing,
A Saudi Arabi a.
Q
t oday?
A No.
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Q | want to nove to that point in tine when you becane
the lead dentist at the Syracuse clinic because ny
understanding is you worked for awhile as an associ ate
dentist and then you becane the |ead?

A That's right.

Q So let me hand you what's been marked as Exhi bit
Nunmber 726 and ask, Dr. Khan, if you can identify this as a
couple of e-mail exchanges between you and M. Rounph in
Cct ober of 2005, specifically Cctober 26th, 20057

A Yes.

Q kay. Is it fair to say, Dr. Khan, that you were
willing to do -- you wanted to be loyal to the Syracuse
clinic?

A | was loyal to ny patients, yes.

Q Weren't you ready to al ways be there whenever and
wher ever the FORBA system needed you?

A | was nostly based in Syracuse.

Q Isn't it fair to say, Dr. Khan, that you were | ooking
for a long-termassociation with Small Smles and that you
were | ooking to display your |loyalty and be wherever and
whenever and do whatever they wanted; is that fair to say?

A Sure, | wanted to stay as long as | could to help
t hose children, sure.

Q Dr. Khan, is Exhibit 726 an e-mail exchange between

you and M. Rounph?
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A Yes.

M. LEYENDECKER: Plaintiffs would offer Exhibit

726, your Honor.

THE COURT: Any objection?

M. FIRST: No objection.

M. MPH LLI AMY: No objection.

M. STEVENS: No objection.

THE COURT: Exhibit 726 received.

(Whereupon, Plaintiff's Exhibit 726 was received
in evidence)

Q Let's just |look at a couple of portions of that
e-mail, and | want to focus first on the bottom Dr. Khan
because the e-mai|l exchange between you and M. Rounph began
with an e-mail you sent to him right?

A Looks like it, yes.

Q This is an e-mail from QOctober 26th, 2005, before you
becane the | ead but you were hoping to becone the lead; is
that fair to say?
| would have to read the e-mail to answer.

Allow ne. Yes, sir.

Yes.

o »>» O >

Ckay. Let's just look at a couple of things you told
M. Rounph back in October of '05. You say, "Thank you for
the evaluation you did." And renenber that M. Rounph was

the one that had done your performance review?
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A That's right.

Q And you did those perfornmance reviews, once you becane
the | ead, on the associate dentists?

A That's right.

Q And you did themregularly, every six nonths, every
year, whatever the schedule; is that fair to say?

A That's right.

Q You say, "lI'mespecially happy that you nentioned
about ny loyalty to the practice during its transition from
Dr. Bob to Dr. "Genine," and are those references of the

transition fromDr. Bob Turner to Dr. Jani ne Randazzo?

A | would say yes.
Q "I wll always be there whenever and wherever you need
me to be." You wanted himto understand that you were |oyal

and you would be there for FORBA whenever and wherever they
needed you, right?

A It does not apply there. It talks about the patients.

Q Let's keep reading here. "I'mstill |ooking forward
to the" quote, unquote, "long-term association contract we
di scussed."” You and he had been tal ki ng about your desire to

be the lead and to have a | ong-term agreenent, right?

A | don't specifically recall that we had di scussed any
| ead position at this point, but | definitely renmenber he had
eval uated nme and given ne a very good review, that | was

working -- that | was a good associate dentist. So, | don't
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really recall the specifics, that we discussed any |ead
dentist position, but at the point we had done the review and
it was a very good review from him

Q To go on, "Just to informyou that our office manager,
Nadi ne" -- is that VandeWal ker ?

A That's right.

Q "Nadi ne has requested ne to sign all the charts after
Dr. Bob | eaves on Mondays. Dr. Jeanine, Naveed and Loc
Vuu -- and those were three dentists at the clinic at that
time? Dr. Janine -- Naveed is a reference to Dr. Aman,
correct, sir?

A Yes, sSir.

Q And Dr. Lok Vuu was anot her dentist working at the
clinic at the tinme?

A Yes, sSir.

Q So "Nadi ne, the office manager, has requested ne to
sign all the charts after Dr. Bob | eaves on Mnday. As per
Nadine, it wll take a few nore weeks before Dr. "Genie" wll
be able to sign those charts.”™ Now, let nme ask you: |Is the
doctor supposed to sign the nedical charts of treatnent that
ot her doctors have evaluated and perforned? |Is that
appropriate, sir?

A That is not a yes or no question. Nunmber one -- that
| renmenber -- since you read the whole --

Q Here's ny question, okay?
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A Yes, yes, you're --

Q Here's ny question. |If you can't answer it with a yes
or no or you say you don't know, that's fine, but I think the
gquestion can be answered with a yes or no or | don't know,
and if you can't, let's have it. Is it appropriate for a
doctor to sign -- let nme back up one step. Is it fair to say
when a doctor signs this nmedical record he is certifying that
"I did the work, that it was appropriate and it was provided
in a good quality fashion.”" Isn't that part of what you
certify when you sign those charts?

A No.

Q Ckay. So you're telling us it's no problemfor one
doctor to sign the chart of the work done by other doctors?

A That's right, but that's part of it.

Q Okay. "As per Nadine, it will take a few nore weeks
before Dr. Janine will be able to sign those charts. They --
| have consented for this new assignnent, but | don't know if
there can be any inplication, and if there are any in the
future, I would hope that you will stand by ne in that case."
And you wanted M. Rounph to know that you were |oyal, that
you woul d do what ever was necessary, including signing the
charts of other dentists who were not yet authorized by
Medi caid to be treating patients?

A That's not true.

Q Ckay. Let's look at -- am| right that about one
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month after -- well, before we go to that, let's | ook at the
top and see what M. Rounph has to say to you. "Yaqoob, you
are doing a great job for us and we recogni ze your hard work.
You will be a |lead dentist for us one day soon."

Does that refresh your nenory, Dr. Khan, that the
di scussi ons you were having with M. Rounph were about your
desire to becone a | ead dentist?

A No.

Q You did beconme a |l ead dentist about a nonth after
this, right?

A No, that was -- as | recall, Dr. Janine becane the
| ead denti st.

Q Let me see if | can ask it this way: D d you sign an
agreenent about one nonth later to becone the | ead dentist at
the Syracuse clinic?

A | don't renenber the specific dates.

Q Wll, let's look at it. [It's Exhibit 713. Dr. Khan
do you recogni ze Exhibit 713 as the agreenent you signed to
becone the | ead dentist at the Syracuse clinic?

A Yes, | do.

Q Ckay. And you signed that agreenent when, sir?

A Novenber 7th, 2005.

Q Ckay. So really a couple of weeks after that exchange
we just | ooked at?

A Yes, it does.
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Q And the agreenent contenplates that you're going to
begin as the lead dentist in NMarch of '06?

A That's right.

Q And that's when you started working as the | ead
dentist was in March of '06?

A That's right.

Q And when you got that pronotion to | ead, they also
gave you a raise from 138 grand to 168 grand a year?

A That's right.

Q Now, after you becane the |lead at Syracuse, am | right
that you began to take direction from M. Rounph?

A Partly, but | had interaction with nmany people in the
managenent .

Q But am | right that you began to take direction from
M. Rounph?

A Say it one nore tine, please.

Q Sure. 1'"Il tell you what: Let nme see if | can be
real precise. Wen you becane the |ead dentist, or you were
becom ng the | ead dentist, you started getting direction from
M. Rounph, right?

A M. Rounph was one of the managenent, yes.

Q | want to look for a few mnutes at some of the
direction you were getting from M. Rounph, and in particular
| want to hand you Exhibit 716. See if you can identify that

for us. Can you identify Exhibit 716, Dr. Khan, as an April
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21st, 2006 e-mail exchange between you and M. Rounph?

A Yes.

M. LEYENDECKER: Plaintiffs offer Exhibit 716,
your Honor.

THE COURT: Any objection?

M. STEVENS: No objection.

M. MPH LLI AMY: No objection.

M. FIRST: No objection.

THE COURT: Exhibit 716 received.

(Whereupon, Plaintiff's Exhibit Nunmber 716 was
mar ked for identification)

Q kay. Let's start at the bottom Dr. Khan, because
like the last e-mail, this starts with one from Dr. Rounph
and then there's a response fromyou. Last tine it was you
and he responded but... down here at the bottom Dr. And
Nadi ne, he's witing to you about production, right?

A That's right.

Q And he's tal king about the dollars being generated
per day in the Syracuse clinic?

A That's right.

Q And he says that, "Narch production was $13, 400 per
day with 77 patients. April was about $1,000 |less than
that," right?

A That's right.

Q And he was saying that "now we are $2,800 per day
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under budget." So pretty quickly after you becane |ead, M.
Rounph was tal king to you about m ssing budgets and how nuch
| ower the clinic was than the budget, right?

A W used to have that interaction, yes, we did.

Q | beg your pardon?

A W used to have that interaction, yes.

Q And up here at the top, let's see what you told M.
Rounph. You say, "I think we did pretty good in Narch under
stressful conditions of rotating new dentists and not having
four dentists at one tine. Dr. Koury" -- and is that a
reference to Dr. Koury Bonds?

A That's right.

Q "Dr. Koury is still fresh in the field and will need
sone time. However, | am absolutely confident that he wll
make this office a better place. | wll not |eave any stone

unturned until Syracuse office becones one of the best in the
entire corporation.” And you wanted M. Rounph to know now
that you had been made the |lead, that you would | eave no
stone unturned until that clinic becane one of the best in
t he corporation?

A That's right.

Q Because that's what's you were working for, a
corporation, right?

A | was working for Small Smles.

Q And one of the stones that you were turning over to
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make sure that Syracuse becane one of the best in the
corporation was the production per dentist statistic, was it
not, sir?

A It was one of the many.

Q Let's ook at Exhibit 101F, and it's in evidence.
This is a May 31, 2006 e-mail. W |ooked at this previously,
| think a couple of days ago. But just to nmake sure we're
oriented on tinme, it was about a nonth earlier that you were

telling M. Rounph you wouldn't |eave any stone unturned.

That was our last e-mail. Do you see that time relationship,
sir?
A | don't know if it was the last e-mail because there

were many, so it could be one of the e-mails.

Q Sir, I meant the last e-mail you and | just |ooked at.
All I'"'mtrying to do is orient tinme here. W're one nonth
after the e-mail we just |ooked at?

A That's right.

Q You say -- your e-nail issue is "broken appointnents,”
and this paragraph is the one | wanted to focus you in on.
"Yesterday, | had a neeting with ny doctors and di scussed
wi th them about their performance.” And you did that
regularly, did you not, sir?

A | would say on a nonthly basis, but we were working as
a team so there would be casual encounters. Yes, we used to

| ook at how much each day. Yes, we used to do that.
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Q You would bring theminto your office and say, "Here's
how nmuch | nade. Here's how nuch you nmade, and what you're
maki ng is not acceptable.” That's part of what you did with
them right?

A No.

Q Let's see what you said to M. Rounph. "Dr. Dmtri,"
and that's Dr. Dmtri Filostrat and he's a pediatric
dentist, right?

A That's right.

Q Greater training and experience than you had at that
tinme, fair to say?

A No.

Q kay. "Dr. Dmtri had nade 1,591 in a day when Dr.
Naveed and Dr. Koury had nade approximately 3,400 each and
had made 4,250. He is consistently underperform ng and
yesterday | was very firmand told himthat this was not
acceptable.™

So am | right that you wanted the boss, one of your
bosses, to know that you were telling -- first of all, that
you were using the production per dentist statistic; that's
what you were using right here, sir?

It's one of the many.
We're tal king about this one at the nonent?

That's right.

o »>» O >

| want to tal k about your use of the production per
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dentist statistic?

A That's right.

Q You heard M. DeRose's testinony that it's the nunber
one trigger point for fraud, right?

A It's his opinion, right.

Q You heard him say the danger of production per denti st
is using it to cause doctors to do nore procedures, that
that's fraudul ent?

This is his opinion.

Q You disagree with it?

A Yes, | think that -- | use it as a paraneter just to
see -- like Dr. Dmtri was an elderly man, 68 years old,
retired ten years ago, pediatric dentist, ten years ago. He
was retired in Florida. H's house was hit by tornado. W
give hima job and he was not working because he was very
elderly and it was not fair for the other dentists that he's
not working and all the other dentists that he is not working
have to see al ways those uncooperative children. [It's not
accept abl e.

Q Dr. Aman, do you think it's wwthin Dr. Filostrat's
domain to decide as a pediatrically trained dentist what his
patients need in terns of treatnent? Do think that is within
his domain? Let nme finish. 1Is it within his domain or not?

A It's not about domain --

Q Sir, can you answer ny question?
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No.

You can't?

> O >

When it cones to treating the patients, yes.

Q Ckay, so let's stop right there. You agree that Dr.
Dmtri Filostrat, who is a pediatric dentist, it's his
di scretion as to how nuch treatnent the children he sees, how
much they need, that's his decision, right, sir?

A You are not representing it. No.

Q It's not his discretion?
A It's his discretion when it cones to treating the
children. 1It's not in his discretion that he sits in his

of fice just because he's elderly and retired ten years ago.

Q Dd you say anything to M. Rounph about himsitting
in his office, reading the newspaper, surfing the Internet,
drinking coffee; is that what you' re tal king about?

A | have many other e-mails | sent but you're not
producing it.

Q | " m asking you about this one, sir. \What you told M.
Rounph was that you were very firmand that his production,
even though you say it's his domain, was not acceptable, and
that's what you were doing wth the dentists when you becane
the lead, right?

M. STEVENS: bjection, form
THE COURT: Overrul ed.

M. STEVENS: Qbjection, m scharacterization.
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THE COURT: Overrul ed.

Q Doct or Khan - -

M. STEVENS: Objection, badgering the wtness.

M. LEYENDECKER: That's fair. | won't do it
again. | can get exercised fromtine to tine because |
don't like it when people cone in here and do things that
| think are not --

M. MPH LLI AMY: (Objection.

M. STEVENS: Qbjection.

Q Let ne nove on. |It's fair to say, Dr. Khan, you were
engaged in the very conduct that M. DeRose, the top manager,
says is the nunber one trigger point for fraud, weren't you?

A No.

Q Let ne hand you Exhibit 714. Dr. Khan, do you
recogni ze Exhibit 714 as an e-mail exchange you had with M.
Rounp in August of 2006?

A Yes.

M . LEYENDECKER: Your Honor, the Plaintiffs

woul d of fer Exhibit 714.

M. MPH LLI AMY: No objection.

THE COURT: COkay. Exhibit 714 received.

(Whereupon, Plaintiff's Exhibit Nunmber 714 was
recei ved in evidence)

Q Wuld you like to take a nmonent to read the e-mail,

Dr. Khan?
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A Yes.

Q Ckay. This loan you got to go to your two-year
program at Boston, you at one point in time were trying to
get whoever it was that made that |loan to forgive part of it
in exchange for your work in treating Medicaid children; is

that fair to say?

A It was the Federal Governnment, yes.
Q And you wanted this -- let's |ook here at the bottom
of the e-mail to orient ourselves by doing that. "Mke,"

that's M ke Rounph, right?
That's right.
"l have been told by NHSC," and who's NHSC?

Nati onal Health Services Corporation.

o »>» O >

kay. |Is that who made the | oan?

A That they would pay off part of ny student loans if |
wor ked in an underserved area and hel ped underprivil eged
children, yes.

Q And how much were your student | oans?

M. MPH LLI AMY: Objection, rel evance.
THE COURT: Sust ai ned.

Q Ckay. You want M ke to know that you'd been told by
NHSC that the application is about to be approved. Amr |
right that you needed to stay with the enployer that treated
Medi caid children for at |least two or three nore years?

A That was the contract with the NHSC, yes.
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Q And you were | ooking for sone kind of commtnent to
feel confortable that if you entered the program you would be
able to keep your job at Syracuse; that's what is going on
here, right?

A That's not true.

Q Let's ook at the second page of this e-mail. You say
down here under this -- let's just start at the top: "My
point in this e-mail is that, as you know, | have a contract
with Small Smles "til 2010. | am doing ny very best for

this office but for any reason if you find a better
alternative to the |lead position, then I would expect you to
have ne in the capacity of an associate dentist.” You go on
to say, "but | would not be able to nove from Syracuse at

| east until October 2009 when ny contract with NHSC i s not

fully completed.” [I'mnot sure | understand that |ingo
there. 1|s the point of what you're saying here is that you
couldn't -- well, let's get right to this: "In case | |eave

before that date," and that date is October of '09, right?

A That's right.

Q So we're here in August of '06, "so in case | |eave
within three years, either | have to play" -- | assune that
means pay?

A Pay, right.

Q "l have to pay a huge penalty or they will send ne to

a very, very renote area, which | would not like to go."
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A Part of the contract was that if --

Q | didn't ask you a question, sir. Ar | right --

A Yes.

Q -- that if you left Small Smles before three years

you'd have to pay a huge penalty or to get the debt forgiven,
you'd have to go sonewhere you didn't want to go. Is that
what you're conmunicating to M. Rounph?

A | wanted to finish ny contract here, obviously.

Q And let's go back to that first page and see what it
is that M. Rounph told you. Cone down a little bit. "Dr.
Yaqoob, you have done a great job for us as |ead dentist."

Do you see that?

A Yes.

Q And let's | ook at the assurance that he gives you. He
says, "If you continue to operate the Syracuse clinic |ike
you have so far, we have every intention of keeping you as
| ead dentist.” And you understood that what he was saying
was, keep turning over those stones so we get the production
that we're expecting for Syracuse, right?

A A m scharacterization.

Q He didn't say, "W've got you in a contract; we
prom se we're going to keep you as a lead for three nore
years." Wiat he says is, "If you keep operating it the way
you have so far, you've got nothing to worry about," right?

A This is your interpretation of his e-nmail
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Q Okay. You know that FORBA had a treatnent phil osophy
and that that treatnment philosophy included not referring
patients out and instead strapping the kids down to papoose
boards, right?

A Absol utely wong.

Q Let's look at Exhibit 711. Dr. Khan, can you identify
Exhibit 711 as an August 7th, 2007 e-mail from you to Jacob

Kochenberger, Ken Knott and Al Smth?

A Yes.

M. LEYENDECKER: Plaintiffs offer Exhibit 711

M. MPH LLI AMY: Objection, irrelevant.

THE COURT: Overrul ed.

M. FIRST: My we approach?

THE COURT: Yes.

(Di scussion off the record at the bench)

MR. LEYENDECKER: |Is Exhibit 711 received, your
Honor ?

THE COURT: Yes, Exhibit 711 received.
M . LEYENDECKER: Thank you.
(Whereupon, Plaintiff's Exhibit 711 was received
in evidence)
Q Dr. Khan, at sone point in tinme did the Syracuse
clinic lose a doctor or two and was in need of additional
doctors?

A W -- nost of the six years that | was there we were

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Direct Exam nation 1198

four dentists. At tines we were three dentists and at tines
we were five dentists, so | don't recall specific tinmes.

Q You don't recall?

A | said there could be tines when we were three, tines

when we were five dentists, but nost of the tinme we were four

denti sts.
Q Let's |l ook at the second page of this e-mail, which
actually begins -- can you scroll up to the bottom of the

first page, please? This e-mail which we're about to | ook at
on Page 2, down a little bit, is fromyou to Jacob
Kochenberger on August 7th, 2007. Do you see that?

A Yes, sSir.

Q Now focus on the second page. "H , Jacob. W need to
hire a dentist A S.A P. for the follow ng reasons.” So am |
right that Syracuse needed a dentist A S.A P. back at this
time?

A | need to read the reasons. It may refresh ny nenory.

Q You need to read the reasons to know whet her Syracuse
needed a dentist A S. A P.?

A | can't recall fromthis one sentence. | have to read
the whole e-nmail to refresh ny nmenory of what period of tine
it was relating to.

Q Do you want nme to show you the date again? August
7th, 2007. Here's the date, to refresh you on the context.

A Very hard to sit here and think that at that
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particular nmonth we were short-staffed. | don't renenber.

Q Let's see what you said over there on nunber three.
"Dr. Grace" -- and that's Dr. Grace Yaghmai, one of the
dentists who ultimately worked at the clinic?

A That's right.

Q But at this point in tinme was not yet enployed there?

A | don't recall

Q "Dr. Grace may have hung up on noney, but | think we

are losing nore noney," and "we" is the clinic, right?

A | woul d assune.
Q "W are |l osing nore noney by not having enough staff
than paying a little extra to hire new people.” So your view

was the clinic was | osing noney and should pay a little extra
because you need dentists A.S.A P at this tine?
M. STEVENS: 1'mgoing to object to the
characterization.
THE COURT: Overrul ed.

A Because so each dentist had two assistants, so if you
were paying staff for four dentists and | was having three
dentists, of course we were |osing noney because | had to pay
the dental assistants anyway.

Q Ckay. Let's go see what you told M. Al Smth and Ken
Knott at the top of this e-mail. Now, you had been talking
also in addition wwth Dr. G ace and Dr. Kahan and Dr. Lee

about the need to fill the Syracuse vacancy on the denti st
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front, right?

A That's right.

Q "I did not deny offers to them They both did not
| ook interested for a variety of reasons, especially they did
not feel confortable treating very young children, and Dr.
Kahan was not a great fan of papoose board, as you know. He
said he would like to refer patients out if they were not
cooperative.” Ar | right, Doctor Khan, that the decision of
whet her to use the papoose board or whether to refer a
patient to a nore qualified dentist who can treat w thout
usi ng a papoose board, that that's an individual decision
that belongs to the dentist?

A Yes, their individual decision, but one dentist cannot
say, "I'mnot treating little children; | only want to treat
ol der patients.” It's not fair to the other dentists.

Q Do you think a dentist ought to be forced to treat
children in ways that he doesn't think were appropriate or he

doesn't feel confortable doing?

A If the dentist is comng for interview and he tells ne
that he wants to only see older patients, "I'mnot going to
see uncooperative young children,” I'mnot going to hire that

denti st because it's not fair for nme; it's not easy for ne to
treat uncooperative children day in and day out, and if
sonebody can only see older patients, | think it's not fair

to the other dentists working there. O course | would not
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of fer the position.

Q So you're not interested in hiring a dentist that's
going to exercise their own judgnent about what is the
appropriate way a young child should be treated and whet her
that dentist should be referring to soneone that's got
greater skills than they?

A Nunber one, this dentist --

M. STEVENS: bjection, mscharacterization.
THE COURT: Overrul ed.

THE WTNESS: Can | just answer?

THE COURT: You can.

A Nunber one, this dentist was working with us
two- and- a- hal f nont hs because she was selling her house in
Cortland, was noving to Arizona. So while she was waiting
for the house deal, she worked with us only two-and-a-half
mont hs and didn't want to do anything, did not even know if
there were any places that the kids could be referred to, so
she just presuned she could pass the little, uncooperative
children to soneone else. "No, we're getting referrals from
ot her dentists; we have no place to refer to." You can't do
this. So any tine the child becones uncooperative, we can't
refer. W can't just do that.

Q Did | just hear you say there was no place to refer?

A Yes, of course.

Q So was Dr. Bonds |ying when he took that stand and
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said he gave every parent, including Jereny's nother, the
option of being referred to another practitioner? Wo's
| ying, you or hinf

M . HULSLANDER: Objecti on.

THE COURT: Overrul ed.

THE WTNESS: Can | --

THE COURT: Yes.

Q Who is lying, you or hinf

A None of the two. The thing --

M. STEVENS: May | ask the witness finish his
answer ?

M. LEYENDECKER: He answered it.

THE COURT: He answered "none of the two."

Q Ckay. You go on to say -- and by the way, whatever
cover story we discussed about Arizona, did you put any of
that in this e-mail ?

A Again, | told you, we conmmuni cated so nany e-nuails,
but you're only bringing just one e-mail and which is out of
context and wwthin this e-mail --

THE COURT: You're going to have to slowit
down.

A The thing is we communi cated with the managenent
conpany on a regular basis. He does not bring all these
e-mails. He brings one e-mail, highlights one sentence,

whi ch does not really reflect the whole -- it's not
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referenced to the context. So you don't have obviously those
e-mails. The conpany knows she was going to Arizona and she
was working only two-and-a-half nonths and you can pull the
records. She was only working two-and-a-half nonths.

Q Your |awer is free to put whatever records he wants
toin front of this jury and we'll have a | ook and see what
they say, right?

A Sur e.

Q Well, we know you said in this one, you're talking
about the two guys when you had an A.S. A. P. need, "at this
point | want to bring anybody on board as |long as they are
willing to work in a busy office like ours and believe in our
phil osophy."” And our philosophy is a reference to the FORBA
phi l osophy, isn't it, Dr. Khan?

A No.

Q Ckay. So it's a reference to the Syracuse clinic
phi | osophy?

A Yes, we were working with these children and nobody
could just pick and choose children based on their |evel of
cooperati on because sonme dentists would say, "I want to see
only ol der patients.”™ No, you have to see whatever cones.
"You have to see every child if you want to work in our
practice. |If you don't want to see young kids, don't work
here."

Q The Syracuse clinic philosophy was "when we have an
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uncooperative child, we strap himdown and go to town" as
opposed to sending himto a dentist who has the ability and
interest in taking time to get the cooperation so they're not
scared, right?
A Wong --
M. STEVENS: Qbjection.
Q And you didn't want that in your clinic?
A Not true.
M. STEVENS: Argunentative.
THE COURT: Overruled. Was there an answer, |I'm
sorry?
A It's not true.

Q Let's switch gears and tal k about what you did with

Jer eny Bohn.
A Sur e.
Q Ar | right you have no nenory of Jereny?
A Yes.
Q Yes, you do or that's true?
A | don't have any nenory.

Q Ckay. And you don't have any nenory of any discussion

with Jereny or Jereny's nother or father?

A | don't recall

Q | don't know what that neans.

A No.

Q Ckay. Am | right that you're relying solely on the
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Small Smles dental record regarding what you did or didn't
do with regards to Jereny?

A That's right.

Q And if you understand, and it was your practice to
wite down anything that was inportant relative to your
assessnent of the child or what you told the parent or how
you treated the child, it was your practice to wite those
kinds of things down in the chart?

A Say it one nore tinme, please.

Q Was it your practice to accurately docunent in the
chart what it is you were doing and what you had talked to
t he parents about ?

A Yes, it was our custom and practice to docunent every
pertinent and significant information in the chart which was
significant in rendering the treatnment of the child, yes.

Q Okay. And on that subject, aml right that it was not
the clinic's practice to go get the records fromthe
pedi atrician and the records fromthe dentist and the records
from Medi caid, get all those records before they figured out
what they did or didn't want to do with those kids? That
wasn't your practice, was it?

A | don't understand. Say it one nore tine, please.

Q Well, sonme doctors, you go see a doctor and the doctor
says: "Hey, can you have your general practitioner send ne

those records. Can you have soneone send ne those X-rays,
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this other person send this?" You understand that, right?

A Your question is confusing. Can you sinplify it,
pl ease?

Q Have you ever been to a doctor in your life, sir?

A VWhat's that?

Q Have you been to a doctor?

A | have, yes.

M. STEVENS: bjection, relevance. He's
tal ki ng about what physicians do and the objection is to
rel evance.

THE COURT: |I'mgoing to overrule it because we
don't really care about his doctor visits but | think he's
trying to get himto understand the question in a
different way because he said he didn't understand it.

Q Let ne try this again. Was it your practice before
you deci ded what treatnent a young child needed, was it your
practice to get that child' s parents to go get the
pedi atrician's records so you could review those, before you
deci ded what the kid needed? Was that your practice?

A | apologize, if this is a repetition. You have
al ready explained three tines and I"'mstill confused. |
really do not understand it.

Q Let ne ask you this way: To the extent that sonebody
in Small Smles thought it was inportant to know what ot her

doctors or dentists had done wth Jereny, to the extent they
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t hought that was inportant, you would expect to find that in
a Small Smles file, right?

A That's right.

Q Now, am | right that one of the nost inportant aspects
of child behavi or guidance in dentistry is controlling pain?

A Sur e.

Q And that if a child experiences pain during a denta
procedure, the child's future as a dental patient could be
damaged?

A That's right.

Q Is it also inportant, Dr. Khan, for a dentist to

reduce disconfort and keep it to a m ninmum and control pain

while you're drilling on a young child's teeth?
A Sur e.
Q Preventing pain -- is it fair to say that preventing

pain can build trust between a dentist and a young chil d?

A Absol utel y.

Q VWhat about the opposite? Do you think inflicting pain
can create a lack of trust?

A Yes.

Q Ckay. And as a dentist, you don't want to do things
that are going to -- that's going to nmake it nore |likely than
not that a young child won't want to cone back?

A Sur e.

Q You don't want to inflict pain on him unnecessarily,
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do you?

A O course not .

Q Because nobody is entitled to unnecessarily inflict
pain on patients, are they?

A Nobody woul d ever do that.

Q Don't you nean nobody should ever do that, sir?

A Nobody should ever and wll never do that, to inflict
pain on little children.

Q Ar | right that preventing pain not only can build
trust between a child and a dentist but that it can pronote a
positive attitude toward dentistry and dental health?

A Sur e.

Q And is it your belief that of all the drugs avail abl e
in medicine, |ocal anesthetics are the safest and nost
effective for preventing, controlling and managi ng pain?

A They are safe but they have sone serious risks, and
which | need to explain to the jury if you would all ow ne.

Q You'll have an opportunity to say whatever you want to
themin response to your |lawer's questions. | would |ike
you to | ook at Page 312 of your deposition at Line Nunber 6.

A VWhat was it, 3267

Q 312, sir, Line Nunber 6. Are you with nme, sir?

A Yes.

Q Line Nunber 6 at the end, where the question begins:

"OF all the drugs that are available in nedicine, |ocal
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anesthetics are the safest and nost effective for the
preventi on and managenent of pain. Do you agree with that?"
And your answer was?

A Yes.

Q Ar | right that you're not aware of any authorities or
any textbooks that say it's appropriate to not use | ocal
anesthetics with a child when you're drilling on them and
giving themfillings?

M. STEVENS: bjection, form
THE COURT: Overrul ed.

A |"maware that there are many textbooks that -- and in
our clinical judgment, if the cavity is very superficial in
enanel, you don't have to nunb the child; you don't have to
give injection knowing the risks of the injection.

Q That's not what you said the first tine, is it?

M. MPH LLI AMY: (Objection.

A | don't recall

Q Let's ook at Page 309 of your deposition, beginning
on Line Nunmber 3 -- are you with ne, sir?

A Yes, sSir.

Q The question was: "Are you aware of any witten
authority dealing wwth |ocal anesthetic that says that it is
appropriate to not give a local to a child when doing a
filling?" And your answer was: "Depends on the clinical

situation."” Question: "I'm asking whether you know of any

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Direct Exam nation 1210

witten authorities, any textbooks?" And your answer was?

A | could not recall at the tine.

Q You don't know of any was the next question, right?

A | could not recall, | said. | could not recall

Q So now you're telling the jury you have recall ed sonme
authorities and textbooks that say it's okay to drill on a
young child w thout |ocal anesthesia; is that your testinony?

A It's ny custom and practice that if there's a small
cavity in alittle children, yes, they don't need to be nunb.
They don't need to be nunb.

Q Do you agree with Dr. Bonds that to properly utilize a
| ocal anesthetic takes about seven to ten mnutes fromthe
time when you first put the topical on to the tine when the
patient is going to be nunb enough that you can drill on
t hen?

A That's a fair statenent.

Q Okay. And that a prudent dentist is going to wait
until he's confirnmed that the local is, in fact, doing its
j ob?

A Sur e.

Q Okay. Do you agree that a prudent dentist would let a
parent know if they intended to drill on their young child
wi t hout using |ocal anesthetic?

A Yes.

Q And am | right that you believe you can tell if a
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cavity is superficial by looking at the X-rays?

A X-rays is part of the tool. |It's not the only tool.
You have to |l ook at the X-rays as well as clinical judgnent,
and clinical judgment prevails in nost of the situations.

Q M/ question -- did you understand ny question or did
confuse you?

A You can say it one nore tine. |'lIl try.

Q Sure. Am | right that you believe that you can tel
if a cavity is superficial by |looking at the X-rays; is that
your belief?

A Not al ways.

Q Let's ook at Page 292 and see what you say in your
deposi tion.

A 2927

Q 292, yes, sir, Line Nunber 16.

M. STEVENS: Wat page is it?
M . LEYENDECKER: 292, Line Nunber 16.

Q Are you with ne, sir?

A Yes, sSir.

Q Now, the reason | started you there, Dr. Khan, is
because you have to get a little oriented before you see the
answer to your sworn testinony. That's why | start you a
little early. Wat you're being asked about here is whether,
in your view, you can see if a cavity is superficial by

| ooking at an X-ray, right?
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A You can't tell only looking at the x-rays.
Q Question, Line 16: "If you're going to use a rubber
dam or cut through tooth structure, doesn't that typically

cause pain and disconfort?" And your answer was, "Depending

on the size of the cavity. |If the cavity is very
superficial, then there is no pain." Question: "If the
cavity is very superficial? Answer: "Yes. Question: "How
do you know?" And your answer was: "By clinical observation
that you can check; on X-rays you can tell." That was your

sworn testinony, right?

A That's what | said now, by clinical observation plus
X-rays. You cannot tell on just one thing. X-rays is part
of the tool. dinical examnation is also inportant, so this
IS just what | said.

Q Ckay. Am | right that on January 21st, 2008, you did

a two-surface filling on tooth nunber L for Jereny?

A |'d have to | ook at the chart.

Q Let ne get you 199. [I'Il flip to the page for you,
sir. 1've got you oriented on the January 21st, 2008

operative report fromJereny's Small Smles records. Can you
see that, sir?

A Yes, sSir.

Q Does that refresh your nenory that you did a
two-surface filling on tooth L on that day?

A That's right.
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Q Now, tooth L had been filled once before at Snall
Smles, right?

A | believe so.

Q That was one of the teeth that Dr. Bonds had filled
when he was drilling on himwth no | ocal while he was
strapped to a papoose wth his heart racing at over 200 beats
per mnute, right?

M. MPH LLIAMY: Cbject to form

M. STEVENS: Qbjection.

THE COURT: Overrul ed.

M. STEVENS: bjection, mscharacterization.

A | think this tooth has been treated before.

Q By the way, you do -- it's your practice to review the
chart prior to you working on a child to famliarize yourself
with what's gone on before, isn't it?

A Absol utely. That's our custom and practice, what we
do on every patient.

Q And you had done that before you treated Jereny on the
21st of January?

A W always do it on every patient.

Q And you knew that on October 11th, 2006, Dr. Bonds had
done a filling on the occlusal surface of tooth L, right?

A Yes.

Q That's the biting surface, the occlusal surface?

A That's right.
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Q And you knew from your review of the records that he
had done so while he had Jereny restrained with a papoose?

A He was not restrained. He was put in protective
stabilization.

Q Flip to Page 452 of your deposition, shall we, sir?
What ' s the page nunber ?
Page 452, begi nning on Line 7.

Yes, sir.

o >» O >

If you go to Sheet 9, Dr. Khan, of Exhibit 199, that's
the Cctober 11, 2006 operative procedure report; are you with
nme?

A Yes, sir.

Q And you say: "COctober?" | say: "Cctober 11, 2006."
Answer: "Yes." Question: "On that day did Dr. Bonds
perform an occlusal surface filling on tooth L?" And your
answer was: "Yes, this is what it says here.” And by that,

you're | ooking at that record, interpreting what it neans and
answering ny question, right, sir?
A That's right.
Q "And did he do so" --
M. STEVENS: May we approach?
THE COURT: Yes.
(Di scussion off the record at the bench)
Q Ckay, Dr. Khan, on Line 19, and we're tal king about an

occlusal surface filling that Dr. Bonds performed on Jereny
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on Cctober 11th. The question was: "And did he do so while
he had Jereny restrained with a papoose?" And your answer
was ?

A This is what it says here, but before that, we had

back and forth a few tines.

Q Sir --
A Can | --
Q No, you cannot. Ckay. You'll have a chance to tel

what ever story you want to tell when your attorney asks you
gquestions on --

M. MPH LLI AMY: (Objection.

M. STEVENS: bjection, nove to strike.

Q Question: "And did he do so without the use of any
| ocal anesthesia?" And your answer was: "This is what it
says here." "And did he do so while Jereny's heart rate
exceeded 200?" And you | ooked at the records and sai d:
"That's what they say," right?

A Yes.

Q So we're tal king about the tooth that had al ready been
filled by Dr. Bonds, and am | right that when you went to go
to do two surfaces, you used a drill to renove the filling
that Dr. Bonds had put in there?

A When | identified this tooth, this is the only tine
that this child' s cooperation, Jereny's cooperation had been

two to three, which is positive --
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Dr. Khan, do you renenber ny question?
Yes, | do.

VWhat was it?

> O > O

Dd I drill the tooth without |idocaine, | believe
that's what you said.

Q No.

A " m sorry.

Q Because we know you did that and we're about to talk
about it, but I first want to establish that you renoved the
filling that Dr. Bonds had done by using a drill, and that's
what you did, right, sir?
| used handpi ece.

Let's | ook at Page 438 of your deposition.
4347

A
Q
A
Q 438, Line 3. Are you with ne?
A
Q
th

Yes.
Question: "How did you renove the filling that was on
L, e one-surface filling on L, before you perforned a
two-surface filling on L, with a drill?" And your answer
was ?
A Wth a drill, yes. Laynen would call it a drill. W
call it handpi ece.
Q No question it was a drill?
A It was a handpi ece. \Watever you call it, this is a
tool that we renove the old filling wth.

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Direct Exam nation 1217

Q The only reason |I' m asking about this is we heard
this, "Oh, we use a spoon for this, a spoon for that." |
want to be clear. You used a drill when you renoved the
filling, didn't you?

M. STEVENS: bjection, there's no claimthat a

drill is used to renpbve -- a handpiece is used -- I'm

sorry, a spoon is used to renove a silver amalgam He's

m scharacteri zi ng.

THE COURT: Overrul ed.

Q Dr. Khan, does the standard of care followng -- and
you're famliar with the concept of standard of care, aren't
you, sir?

A O course.

Q That's a concept that includes what a reasonably
prudent dentist would do under a simlar situation?

A That's right.

Q And so ny question is: Does the standard of care
require a dentist to use |local anesthesia if there's a
possibility this patient mght feel pain or disconfort
t hrough the use of a drill?

A Standard of care is a subjective term No. It
depends on the clinical situation and the clinical judgnent
of the dentist who is treating the child. He has to weigh
the risks and benefits.

Q Dd you understand ny question? |'masking you if the
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standard of care requires if the dentist believes there's a
possibility the child m ght experience pain through the use
of a drill, does the standard require himto use a | ocal
anest hetic?

M. STEVENS: QObjection.

Q That's our situation that |'m asking you about.

M. STEVENS: QObjection.

THE COURT: Overrul ed.

A Yes, if the dentist thinks it's going to cause pain,
he woul d use lidocai ne, yes.

Q And that's what a prudent doctor would do if they felt
there was a possibility the child m ght experience pain when
they were being drilled on, right?

M. STEVENS: bjection to possibility.

A If a dentist thought it was going to cause pain he
woul d use |idocai ne, yes.

Q Based on your education and experience and
under standi ng of the accepted nedical literature, are
patients nore likely than not to feel disconfort when a
denti st penetrates into the dentin of the tooth?

M. MPH LLI AMY: (Cbjection to form
THE COURT: Overrul ed.
A No.
Q Ckay. | just introduced a termthere, and | want to

just spend a m nute before we get down to the brunt of it.

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Direct Exam nation

VWhat are the surfaces of the tooth, sir? Let's start with

the first one.

A Cccl usal surface.

Q Bad question. | know there are five surfaces of the

tooth. Wlat is the outernpst surface of the tooth, whether

it's occlusal or distal or lingual or buccal? Wat's that
outernost surface referred to as?

A Enanel .

Q Ckay. So the outernost surface is enanel. Wat's the

next surface beneath the enamel ?

Denti n.

And what's beneath the dentin?

Pul p chanber.

Pul p chanber ?

Pul p chanber.

And how about on the other side of the

Say it again.

o >» O >» O > O »P

VWhat's after the pul p chanber?

Then you are going down and -- pulp chanber is --

there's pulp tissue inside the pul p chanber.
Q Pulp tissue. Do we have anything after
A Say it again.
Q Do we have anything after pulp tissue?
A | don't know what you're referring to,

consists of different things.
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Q We're tal king about the |ayers of the tooth and the
tooth structure and -- let nme try it this way: That's not
apple; that's supposed to be a tooth, okay? 1Is this the
enanel right here?

A Yes.

Q Okay. And the dentin is what's inside, just inside
t he enanel ?

A Not just inside. You go deeper. It's a thick |aye
of enanel and then dentin.

Q How thick is that |ayer of enanel on a baby tooth?

A Dependi ng on the area of the tooth structure. It
could be 1.5, could be 2 mllineters, could be nore.

Q Now, is the enanel on baby teeth thicker or thinner
t han enanmel on permanent teeth?

A Conpared to permanent teeth, thinner.

Q Thi nner, okay. So let's just nake a note of that down

here. Thinner on baby teeth. Am | right that this 1.5 to
mllineters you just described is the approxi mate thickness
of enanel on a pernanent tooth?

A No, it depends on the cusp area of the baby tooth;
could be even on the primary tooth. It could be on the
primary tooth as well.

Q Ckay, let's just do this: You say 1.5 to 2
mllimeters?

A Yes.

Val erie Waite, Senior Court Reporter
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Q And the dentin, howthick is the dentin relative to
t he enanel ?

A About 2 to 2.5 mllineters.

Q 2.5?

A 2to 2.5.

Q |"'mgoing to try this, and | may not do good, but --
realize this isn't exactly the size, but is this area that |
just described the pul p chanber?

A That's right.

Q And then the pulp tissue is inside the pul p chanber,
right?

A No, no, you conpletely nmess it up now.

Q Well, come on down. Cone on down. Cone on down, Dr.

Khan. | don't want to nmess it up. Draw the arrow where the
pul p chanber is.
A Al right, this is -- you have here... this is enanel
(indicating). You have to put dentin.
Q | thought the dentin was everything inside the enanel
before you got to the pul p chanber?
A Say it again.
Q | thought the dentin was everything inside the enanel
before you get to the pul p chanber?
M. STEVENS: Could we finish drawi ng before --
M. LEYENDECKER: 1'Il try.

Q Dr. Khan, is the pulp tissue in here?
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A Yeabh.
Q And the pul p chanber is what houses the pulp tissue?
THE COURT: You're going to need to keep your

voi ce up because Val needs to hear you when you're

speaking. You're facing the board.

Q And the dentin is the area inside the enanel ?

A No, the enanel covers the tooth outer area. There's
enanel layer and then there is dentin |ayer.

Q Ri ght .

A And then there's pul p tissue.

Q Right. So the first layer inside the enanel is the
dentin area, right?

A The first area --

Q The first layer inside the enanel is the dentin?

A Yes, under the enanel is the dentin |ayer.

Q And we know that adult enanmel is 1.5 to 2 mllinmeters?

A Yes, nore or |ess.

Q And baby tooth enanmel is thinner than this?

A No, it depends on the cuspal area. It could be the
sane.

Q Okay. Do you recognize, Dr. Khan, that the width of a
pi ece of notebook paper is about 1 mllineter; did you know
t hat ?

A | can't tell.

Q And just to nmake sure |'ve got your testinony right,

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Direct

your testinmony to this jury is that
that patients feel pain once the dr
and gets into the dentin,
supports the concept that a patient
di sconfort once you drill --
A You are m scharacteri zing.
M. STEVENS: bject.
A If you're -- we have a tool

It's like alittle spoon,

dentin. No, you don't feel pain, no.

Q Spoon. Wiat about a drill, the way you renoved the
filling on Jeremy's tooth L?

A Okay, renoving filling is one thing. Renoving decay
under the filling is a totally different thing. 1It's
totally -- two different things.

Q |"m confused. Let ne see if | can ask it this way:
Is it nmore likely than not based on your education,
experience and whatever nedical literature you' ve read in

your life, that when a denti st

penetrate the enanel and get
likely than not that a patient
A Wth a spoon --

M STEVENS: (Objection.

Q | asked about a drill, sir.
A Wth a drill on enanel, no.
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Q Your testinony is not -- that if a dentist is using a
drill to get past the enanel and into the dentin, your
testinony to this jury --

A | did not say this. | said through the enanel. | did
not say dentin. You are putting words in ny nmouth | did not
say.

Q |"mjust trying to get you to answer a question that
is plainly obvious. And that is, if a dentist uses a drill
to get past this 1.5 to 2 mllineter area of enanel and gets
into the dentin, the literature says it's nore likely than
not that a patient is going to feel pain and disconfort?

M. STEVENS: Qbjection.

Q That's true, isn't it?

M. MPH LLI AMY: Objection to literature.

Q Isn't that true?

Can | explain?

Q No, whether it's true or not.

THE COURT: Doctor, let ne just ask you the
question that | think counsel is trying to ask. Once you
get past the enanel to the dentin, is it nore likely than
not that using a drill, the patient would feel pain?

THE W TNESS: Depends on the case. Depends --
he's putting a | oaded question and he wants ne to answer
yes or no. This is not the way. |If there is a decay in

the dentin, even if you are cleaning it with a sl ow speed
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handpi ece, no, there is no pain. You can use sl ow speed

handpi ece. He's not saying handpi ece. There can be sl ow

speed; there could be high speed. |If you' re using slow
speed, no, especially if there's decay, no.

THE COURT: So the answer is no.

THE WTNESS: If | said no, he mght say |I said
hi gh speed, so | wanted to nmake sure the jury understands
it's not high speed.

BY MR. LEYENDECKER

Q Let ne ask it this way: |Is there any circunstance --
so if I get you right, if you're using a high-speed drill and
you penetrate the enanel, then you know very well the patient
is nore likely than not going to feel pain; true or false?

A That's right.

Q Ckay. And that's exactly what you did w thout |oca
anest hesia on Jereny and exactly what your coll eagues did,
right, sir?

A | have never done that and we'll never do this on any
patient.

Q Let me hand you Exhibit Nunmber 736, Dr. Khan. Exhibit
736 are sone subsequent treating records of Jereny Bohn
from-- tell you what. Before we go to 736, let's |ook at
the Small Smiles X-ray from Novenmber 12th 2007. See if you
can find that in your stack. Novenber 12, 2007, 199. Ckay.

Can you brighten that up? That's pretty dark. That doesn't
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work either. Let's see... where are the originals? The
original is 200. Does sonebody know where the original chart
is, Exhibit Nunber 200? |Is there any way to display this up
on the screen?
Sorry. Let me see Exhibit 199, Dr. Khan. Let's try
it this way.
M . LEYENDECKER: Your Honor, may | exam ne the
w tness from over here?
THE COURT: Yes.

Q kay. Dr. Khan, we're |ooking at the X-rays taken
from Novenber 12th, 20117

A That's right.

Q Ri ght ?

A Yes.

Q And these X-rays show the teeth that Dr. Bonds and Dr.
Aman had done fillings on without using any |ocal anesthetic,
right? They show those teeth?

A | think so, yes.

M. STEVENS: May the record reflect that you're
| ooki ng at a photocopy on white paper, not the original?

M. LEYENDECKER: | think it's pretty obvious |
have a piece of paper.

M. STEVENS: But it's not obvious to the record
unl ess we say so. Thank you.

Q Dr. Khan, | want you to do ne a favor and just put a
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letter. 1'mgoing to start here with tooth J, right?

A Yes, sir.

Q | want you to do ne a favor and mark teeth J, K and L.
Mark teeth A, S and T. Gkay. Now, any chance that Elno is
going to cone to life? Let's cone over here -- is there a
focus in here? Gkay. That's as good as | can get it, sir.
| know it's not the original and we can dig through that box
and get the original out if you'd like, but what I want to
ask you, this tooth K-- first of all, this is L, right?

A That's right.

Q And the bright white spot we see over there is the
filling?

A That's right.

Q That's the filling you renmoved with the drill, right?

A That's right, with the handpi ece, yes.

Q Did you penetrate the dentin with the drill when you
removed that filling?

A No, when we renove the filling, we renove it with a
handpi ece, we call it. W clear the filling, while renoving
the filling because the filling is brittle, like a piece of

glass. So while you are renoving it, it's just like a chunk
of it is comng out, so -- no, there's no point you would be
necessarily touching the tooth renmoving the old filling.

Q How about tooth K? did Dr. Bonds penetrate the dentin

when he perforned that filling on tooth K?
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A Looking at this X-ray, it looks like the filling m ght
be in the dentin.

Q How about sane thing on tooth L? The filling is in
the dentin; isn't it, sir?

A It's hard to tell on the L. 1It's kind of obvious on
the -- if | had to err on the side of caution, K, probably
yes. L, very hard to tell on this.

Q Ckay. Did you penetrate Jereny's dentin when you put
a two-surface filling on tooth L the day you treated hinP

A | can't tell fromlooking at these X-rays, but --

Q Let's ook at Exhibit 736. These are Jereny's Bohn's
records from Rone Fami |y Dental.

M. LEYENDECKER: Plaintiffs would offer Exhibit

736, your Honor.

M. MPH LLI AMY: No objection.

M. STEVENS: No objection.

THE COURT: Received, 736.

(Whereupon, Plaintiff's Exhibit 736 was received
in evidence)

Q Do you renenber nme asking you about this in the
deposition and asking you to put an L there on the tooth you
used the drill on -- did you mark tooth nunber L on these
subsequent X-rays?

A These X-rays?
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A | don't know if that's ny handwiting there.

Q Do you want ne to show you your deposition?

A | don't see --

Q Do you renenber your L there?

A This could be ny L. | don't know the L, yes.

Q You don't renenber ne asking you about this in your
deposi tion?

A Yes, you did.

Q Ckay. This is actually better reference. That's the
sanme nunber J that we just |ooked at at the top, right?
Yes.

And that's K?

> O >

Yes.

Q No question Dr. Bonds penetrated the dentin when he
did this filling on K, right, sir?

A It looks like the filling mght be in the dentin.

Q M ght be in the dentin. Sane thing on J, right, in
t he dentin?

A Hard to tell, but could be.

Q Your testinmony is that filling mght be less than 1.5
mllimeters?

A | can't tell because it's a photocopy, plus you
have -- it's really difficult to tell. | have to |look at the
originals to see. It's hard to tell. As aclinician, it's

hard | ooking at real X-rays, |eave alone for the copy of the
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X-rays, and then take the magnification of the x-rays, so
it's really hard to tell.

Q Ckay. This over here, Dr. Khan, that's tooth L,
right?

A That's right.

Q And we know that you did a two-surface filling --
A Yes.
Q -- occlusal on top. And tell the jury what the

surface is between the teeth that you drilled and filled?

A | did DO filling on this one, distal occlusal

Q That's right. After you renoved it with a drill, you
drilled out nore to do the occlusal filling and then you
drilled out the distal side of the tooth to put a filling

there, too, right, sir?
M. STEVENS: Qbjection, mscharacterization.
THE COURT: Overrul ed.
A This is, again, not a yes or no question. It's a
m scharacterization. | can't say yes or no. | have to
explain so that the jury understands what | nean.
Q Did you give Jereny any |ocal before you drilled out
tooth nunber L with a drill?
M. STEVENS: QObjection.
A | did not give any |lidocaine on this with it.
Q Did you give Jereny any |ocal before you drilled out

tooth L and then drilled sone nore so you could do a
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two-surface filling, sir?

A As | said, | did not give lidocaine on this visit.

Q Ckay. And can you tell the | adies and gentl enen of
the jury whether you penetrated the dentin on tooth L when
you put that filling on his tooth?

A O course | can explain to them yes.

Q Ckay. You penetrated the dentin with your drill and

you didn't give himloca

A

anesthetic; is that true?

No, | don't drill into the dentin. W use a spoon

excavat or when we reach the dentin.

Q

Ckay. Let's look over here at T. You see T? You
know Dr. Aman drilled and filled two teeth --
THE COURT: We're going to take our afternoon --
M. LEYENDECKER: [|'mtwo m nutes, Judge,
literally two mnutes. | prom se.
THE COURT: Ckay.
Tooth T, you know that Dr. Aman, before Jereny cane

Q

back now for what would be the fourth time to be drilled on

Wi t hout

local, he filled tooth T without a local, right? You

know t hat ?

A
Q
report.

A

Q

| have to |l ook at the record.

Look it up. I'Il tell you, that's Narch 27th, 2007 op
Can | have the --

Well, you've got -- | tell you what, | want you to
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accept nmy word that Dr. Aman did tooth T without a |ocal, and

if I"'mwong, we'll --

A It's very hard for ne to actually -- I'"msorry.
Q Okay, you insist. W'll find it and nmake sure we've
got it right.

THE COURT: 199 is over there.

Q Let ne ask you this: [I'mgoing to cut to the chase.
Does this filling on tooth T penetrate the dentin? Yes or
no?

A It's hard to say on that X-ray.

M. LEYENDECKER: | will pass the wtness.

THE COURT: We'll take our afternoon recess. 15

m nut es.

(Recess taken)

THE COURT: WII| counsel s approach, please?

M . LEYENDECKER: Your Honor, | told the
defendants that since | got the -- found the originals, |

would like two mnutes just to finish with the w tness
wi th these.

THE COURT: Ckay.

(Wher eupon, the jury was then brought back into
t he courtroom

THE COURT: M. Leyendecker is going to

guestion -- he found the original X-rays, so he's just
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going to ask a couple of questions before he passes the
W t ness on.

M . LEYENDECKER: Thank you, your Honor.

CONTI NUED DI RECT EXAM NATI ON BY M. LEYENDECKER:

Q Dr. Khan, do you recognize these as the origina
X-rays fromthe Small Smles chart?

A Yes, | do, yes.

Q And | have -- these are those Novenber 12th, 2011
X-rays we were | ooking at?

A It doesn't say the date, but yes, I'"'msure it is.

Q D d anyt hing about these originals change your view
about whether the dentin was penetrated on tooth J with this
filling?

A J, it's hard, could be. | need to know the surface of
the tooth actually, whether it's only occlusal or O L.

Q How about | ooking at the X-ray -- the original X-ray
on tooth K? Do you believe that penetrated the dentin?

A It | ooks Iike, yes.

Q How about L, the one you worked on later? D d that
penetrate the dentin of that filling?

A The grey area, it's two-dinensional, so it's hard to
tell on the X-rays.

Q Let ne just | ook over here. This tooth in the upper

| eft-hand corner is tooth A right, sir?
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A Yes, uh- huh.

Q And this is tooth S and that's tooth T, right, sir?

A That's right, sir.

Q Did the filling on tooth T penetrate the dentin?

A If it's the occlusal surface, yes, but the other
surface, probably not. It's two-dinensional.

Q How about the filling on tooth S? Did those fillings

penetrate the dentin?

A If it's only occlusal, then probably yes; other
surface, probably no.

Q Same thing with tooth S. That |ooks like it's |ess
than 1 mllinmeter or so?

A It's hard to tell.

Q Dr. Khan, you do realize, having reviewed the record,
that there were several visits in which these fillings were
done without the use of any |ocal anesthesia? You' re aware
of that, right, sir?

A That's right.

Q And is it fair to say that the reason that happened,
because just like Dr. Knotts said, you all wanted to get him
in and out with speed? 1Isn't that why no | ocal was used,
because if local had been used it woul d have taken | onger and
you couldn't get himin and out with speed the way Dr. Knott
descri bed?

A That's not true.
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M . LEYENDECKER: |

Honor .

CROSS- EXAM NATI ON BY M. FI RST:
Q Good afternoon, Dr. Khan

A Good afternoon.

Q | just have a few questions for you. | want to ask

you about sone of the things that

too interested in on a few of these exhibits. Could you turn

pass the w tness, your

M. Le

to Exhibit 714, which should be right ne

you, if you need hel p.

A |"ve got it.
Q Ckay. | don't think you were asked about this: You
say to M ke Rounph back on August 2nd, 2006, "I have al ways

truly considered Small Smles as ny own personal office, and

| will be there to work in any capacity to nmake it a better

place.” D d you say that?

A O course | did.

Q Can you explain to the jury what you nmeant by that?
A Vell, Small Smiles was ny --

practice. | was able to nake independent deci sions,

dependi ng on the needs of the children,

a request for the equipnent, the material that woul d be
provided, so | was hel ping these children just |ike any other

private practice. | had a passion and conpassion for those
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patients that | was working on and it truly felt like it was
nmy private office, and I"'mvery, very proud that | worked
there for six years. | wish | could have worked a little

| onger, but | think that | helped a Iot of children all those
years.

Q And | may be asking you the sane question. You said
on April -- excuse ne, it's Exhibit 716. You said on Apri
21st, 2006, "I wll not |eave any stone unturned until the
Syracuse office beconmes one of the best in the entire
corporation.” Do you see that?

A Yes, | do.

Q What did you nmean by that?

A That we will make every effort -- we will nake a great
team | was very notivated, and throughout those six years
wanted to nake sure we nmake a very good team worked as a
unit, front desk reception area, where you report to
receptionist, six hygienists, twelve dental assistants, four
dentists, so we were nmaking a great team so we were
notivated and | was sure and it was ny belief and it turned
out to be one of the best in the corporation, that we hel ped
t housands and thousands of those children for all those six
years.

So when | sent this e-mail, | don't know, it was maybe
2006, and | had anticipated at that tinme and it turned out to

be that | was right. It was a great office and we nade a

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Cross-Exam nation 1237

difference in the life of a lot of children, countless
children.

Q And referring to Exhibit 101, | believe that's the
mar ki ng where you wote M chael Rounph and Dan DeRose -- yes,
M ke Rounph and Dan DeRose -- an e-mail, dated May 31, 2006.
Do you recall that e-mail ?

A Yes, sir, | do.

Q That was really -- the primary subject was the
probl enms with your broken appointnent rates; is that correct?

A This is the very first sentence, yes.

Q And what was that about? You described it as a very

stressful situation.

A | had witten, "I need your help and gui dance about
t he probl em about our broken appointnents. It is a very
stressful situation for me. | want to add at |east one nore
colum to our hygiene schedule." There had been tines --

again, we were four dentists and six hygienists, a total of
ten enpl oyees, so each patient slot was one hour. So if
there are ten providers and each one sees eight patients a
day, it turns out to be nore or less |like 80 patients. There
were days where we were seeing a little bit nore patients and
there were days we were seeing a little bit |ess patients,
and so give or take 80 patients. So... but there were about
a few nonths that | renenber that our broken appoi ntnents was

54 percent. | exactly renenber the 54. They say it was 40
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percent conpanywi de, but | believe at our office it was
everything at 50 percent. | do not know if our receptionist,
our front desk was not nmaki ng enough calls, but our broken
appoi ntnment was 50 percent. So as a |lead dentist, it was ny
responsibility to make sure that every dentist, every
provi der, every hygi eni st was busy.

So | asked them okay, how to tackle this broken
appoi ntnment, because | talked to the office manager and she
tells ne they're calling the patients but the patient has no

transportation; the nother cannot take the day off from work;

they cannot make it to their appointnent. So | said: "You
know what ? Can we add another column of patients, like to
make sure we have enough patients, like if you bring in eight

or ten new patients and to just offset the broken
appoi ntnments so the dentists and hygienists were not sitting
around?" So we coul d have anot her col um.

Q So it was in that context you wote that e-mail is
that correct?

A Precisely the first paragraph, yes.

Q And this is what M. Leyendecker did ask you about,
Dr. Dmtri. You've describe himas consistently
under perform ng. Those are your words, right?

A That's right.

Q Is that referring to what you be described earlier --

well, go ahead. You tell us what that neans.
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A Well, 1'lIl tell you one thing: | have been in this
office -- the very next week when it opened, like |I joined
five days | ater because | had things to do in Boston, so |
joined five days later. In all those six years that | was
there, | have seen approximtely fourteen dentists com ng and
goi ng because they did not want to put up with the
uncooperative children. A few stayed for a few nonths, a few
stayed for maybe a year, close to a year, but a lot left
before a year because they could not handle it.

So Dr. Dmtri was not an exception. He was a retired
pedi atric dentist, and he had retired ten years ago from
practice, active practice. He was fromFlorida. H s house
was hit by tornado. FORBA offered himthe job in the
Syracuse office because -- to ny recollection, when | used to
talk to FORBA people, if you have any pediatric dentists in
your area, bring themon board. And in our telephone calls
they were encouraging us if there were pediatric dentists to
hire them So it's ny understanding they give the job to Dr.
Dmtri and he was late 60's -- 68, if | recall his age
correctly. He was very elderly and he was not pulling his
wei ght because of his age, and because he had practiced so
many years he probably felt he did not need to. He was only
t here because his house was being rebuilt in Florida.

So after eight or nine nonths when the house would be

finished, he would go back, so he thought he was there only
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to relax for those seven or eight nonths and he did not need
to work and that he can get away with it. Just because of
his seniority he would not work. So yes, | -- it was
denoralizing the whole team It was -- other dentists were
approaching nme, "Wy is he not working? Wy | have to work?
If he's not seeing uncooperative child -- who wants to dea
W th uncooperative children day in and day out ?"

W were seeing all those children, we were getting al
the referrals fromother dentists from Massena to \Watertown
to Cortland to Utica, to you nane it, fromfar-flung areas.
So they were com ng out, those uncooperative patients were
comng and those little children, they needed hel p because

t hose dentists passed them to soneone el se, passed themto

Small Smles. "Go to Small Smles; they always take care of
you." So it was not easy for any one of us working here, but
it was particularly hard if one dentist would say, "I'm not
going to put up with little uncooperative children.” So |

said, "No, you have to. Oherw se you are not working here
because you're spoiling our whole team The other dentists
may say the sane thing. The other dentists -- how am | going
to be fair to soneone else?" In that context, | renenber it.
As | said, many dentists in those six years, about fourteen
of them they left, but Dr. Dmtri was exceptionally slow.
Because of his age and seniority, he did not want to do

anyt hi ng.
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Q Ckay. I'mgoing to swtch gears on you. During the
time when you were working at the Syracuse clinic when Ad
FORBA was around, Dan DeRose and M ke Rounph, did anyone from
A d FORBA ever pressure you on dental decisions?

A No.

Q Did anyone ever interfere with your professional
judgnent with respect to any patient?

A No.

Q And once you becane a lead dentist, did you ever
pressure dentists with respect to their individual dental
deci si ons?

A | would never interfere with the individual decisions
of the dentist. | would nmake sure that they'd be busy, that
they would not just nunb the patient, give a |idocaine
injection and then go to their office and retire and be on
t he phone doing their own personal business thing. So yes, |
was telling them "when you're here you have to work." But
when it cones to treating the patients, it is conpletely --

because they are licensed by the State of New York. They are

very capable people that I was working with. So no, | did
not have to -- | did not need to tell themwhat to do and not
to do. It was their independent decision. Never pressured
anybody.

Q So did you ever interfere or pressure any dentist with

respect to their professional judgnent?
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A No.
Q Dd you ever pressure any dentists to commt dental
mal practice?

A No.

CROSS- EXAM NATI ON BY M. MPHI LLI AMY:

Q Good afternoon, Dr. Khan.

A Good afternoon.

Q When you were at the Syracuse clinic, did New FORBA
ever pressure you with regard to your care and treatnent or
your care and treatnent decisions as to when you treated
patients?

A No.

Q Did they ever put any pressure on you with regard to
your professional judgnent when you were caring for and
treating the patients at the Syracuse clinic?

A No.

Q Did they ever ask you to commt nmal practice?

A No.

Q Now, when you becane a |lead dentist, did you ever
pressure your associate dentists into -- or attenpt to
i nfluence their professional judgnent when they were treating
patients?

A No.

Q Did you ever as a |lead dentist attenpt to or did you
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ever attenpt to influence your associate dentists with regard
to their use of their own professional judgnent?

A No.

Q Did you ever try and put any type of pressure on them
to commt nmal practice?

A No.

Q Now, Dr. Khan, when is the first tine you saw Jereny
Bohn? You have the chart right there.

A That | saw personal ly?

Q Yes.

A It looks |ike Novenber 12th, 2007.

Q Ckay. And when you saw hi m on Novenber 12th, 2007,
did you exam ne Jereny's nouth?

A Yes, | did.

Q Ckay. And after you exam ned his nmouth, did you
develop a treatnment plan for hinP

A Yes, | did.

Q And did you place the contents of your treatnent plan
onto one of those treatnent plan authorization forns?

A Say it again.

Q The results of your treatnent plan, did you wite
those onto a treatnent plan authorization fornf?

A Yes, | did.

M. MPH LLIAMY: Can | have nunber 507?

Q What we have on the screen here is the treatnent plan

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Cross-Exam nation 1244

aut hori zation form from Novenber 12th, 20077

A That's right.

Q Now, let's go to your treatnent. You recomended a
two-surface filling or a pul potony stainless steel crown for
tooth letter S; is that right?

A That's right.

Q And you also nade a treatnent plan for a Nance
appliance. |Is a Nance appliance one of those appliances
which is placed in the nouth to replace mssing teeth?

A Nance appliance actually maintains the space for the
permanent teeth. Like if the baby teeth are prematurely
extracted or lost, we want to put a little appliance, a
little wire, a bristle type of sinple wire to maintain the
space for the permanent teeth, so when they were growing in
t hey woul d not be crooked.

Q And did you also treatnent-plan himfor a two-surface
filling on tooth letter L?

A Yes, | did.

Q Now, on this date, Novenmber 12th, if you would have
done or perfornmed the two-surface filling or the pul potony
stainless steel crowm on tooth S, what would that have done
for your P.P.P. for Jereny that day?

A It would have increased.

Q I f you had al so done the Nance appliance on that day,

what would it have done for you P.P.P.?
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A Sane thing, increased.

Q Sanme question for the two-surface filling on tooth S?
A It would have increased.

Q You're famliar with the term "conversion"?

A | am

Q And what's -- in the Small Smles clinic, what does

conversion nean to you?

A Conversion is when a patient presents for a hygi ene
cl eani ng appoi ntnent and they need filling, if they have
cavities, they have abscessed teeth or any situation that
needs dentist treatnment, then we talk to the parent that if
they have tine and they agree to get at |east sone of the
treatment done that day, then one of the dentists can see the
child. And if the parents agree, then we bring that patient
to the operative side so one of the dentists can help the
child with fixing -- you know, extraction of the tooth. So
this is called conversion fromthe hygi ene bay, where the
cleaning work is done, to the operative bay where the
restorative work is done.

Q So you actually are noving the patient fromthe
hygi ene roomto a different room where the operative

procedures are being perfornmed; is that correct?

A Yes.
Q Now, did you -- were Jereny's teeth cleaned on this
day?
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A

Q

Yes.

Now, on Novenber 12th, 2007, did you performall three

of these procedures in your treatnent plan?

A

W did the cleaning but we did not do any of the

procedur es.

Q

You didn't even convert him over fromthe hygiene to

operative on that day, is that correct?

A

> o >» O > O

Q

That's correct.

You did see himagain after that, didn't you?
Yes, | did.

The next tinme you saw hi m was when?

| believe it was Novenber 27th.

Novenber 27th, 20077

Yes.

Well, on that date, did you do all three of these

procedures that you treatnent-planned himfor?

A

> o >» O >» O > O

No, | did not.

Did you do two of the procedures on himon that day?
No, | did not.

How many did you do?

| did one procedure.

Ckay. And which one was that?

Tooth nunmber S, | did a crown on that tooth.

Dd you see himagain after that?

Say it again.

Val erie Waite, Senior Court Reporter
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Did you see Jereny again after Novenber 27th, 20077
Yes, | did.

Wien is the next tine that you saw hinfP

January 21, 2008.

And did you treat himon that date?

> o >» O > O

| did.

Q Well, on that date did you do the two remaining
procedures that you had previously treatnent-planned himfor?

A No, I -- we took inpression, yes. W did the filling
and we took inpression because we had to send it to the |ab,
to take inpression for the appliance. Like w had to take
measurenents for that appliance and we had to send it to the
lab in Rochester, so they could nake it. And once it cones
back fromthe |lab, then we would call Jereny or Jereny's
not her or parent, "The appliance is back fromthe |ab" and he
can cone so we can place the appliance.

Q So you conpleted one of those two treatnents on that
date; is that correct?

A Yes, that's right.

Q Ckay. And was Jereny seen at the office again after
t hat ?

A Yes, he was.
Did you see himon that -- when was that date?

It was larch 7, 2008.

o > O

Dd you see himon that date?

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Cross-Exam nation

A He was seen by Dr. Aman.

Q And what did Dr. Aman do on that date?

A Dr. Aman just put the appliance because it was
M. MPH LLI AMY: | have nothing further,

Honor .

THE COURT: M. Stevens?

CROSS- EXAM NATI ON BY MR. STEVENS:

Q Good afternoon, Doctor.

A Good afternoon.

Q How are you?

A Very good, thank you.

Q You have sone transcripts next to you?

A Yes, | do.

Q May | see that second transcript -- I'msorry,

transcript of your deposition? And does this reflect
pages of testinony that was done over a period of two

A Yes, it is.

M . LEYENDECKER: Your Honor, may we approach on

that real quick?
THE COURT: Yes.

(Di scussion off the record at the bench)

Q Dr. Khan, would you tell the jury where you were born?

A | was born in Pakistan.

Q And were you born in a big city or sone other

Val erie Waite, Senior Court Reporter

1248

r eady.

your

t he
750

days?

ki nd of




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Cross-Exam nation

pl ace?

A It was a small, renote village, in the northwestern

tier province of Pakistan, on the border closer to
Af ghanistan. |I'msure a |lot of people have heard about

Af ghani st an t hese days.

Q Did you have a -- tell the jury just sonething very

briefly about your famly.

A Vell, ny father was a primary school teacher. W were

eight kids, all brothers. W had no sisters, and | was the

youngest of all, and so... that's all | can tell you, but

Q Ckay. | don't want you to go on. WAs there a denti st

in your village?

A There was no dentist. It was very, very, very renote

village. This is sonmething that nost Anericans probably

woul d not understand because | think Anericans take it for

granted a lot of things, but it was a very renote area and no

access to nedical or dental care.
Q Thank you, Doctor. Did there cone a tinme in your

when you deci ded you wanted to go into the field of

dentistry, and briefly would you tell the jury how that cane

about ?

A | was about six or seven years old when ny nother
a toothache and ny father had brought a carpenter --

Q A carpenter?

A Yeabh.

Val erie Waite, Senior Court Reporter
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Q Doctor, let nme go on to another question. Wen you
cane to -- | know you get enotional but you advi sed ne about
the situation that occurred when your nother and the
carpenter -- when you were age six?

A Yes.

Q And did it involve a pair of pliers and an inspection
of the tooth?

M. LEYENDECKER: This is beyond the scope and

"' m not sure where he's going here.

M. STEVENS: 1'Il try to get by this quickly.

A Ckay, | --

Q No, no. After that event, what did you nmake as your
goal in life?

A | wanted to becone a dentist then.

Q And how did you becone a dentist in your country?

A Well, we had, you know, dental school in the province
and | had good grades; | was working hard. M father was a
pri mry school teacher, so a lot of enphasis on educati on.

So we were comng froma very renote area. |'mone of the
under served because | know what it neans, so...

Q Doctor, how many years was dental school and where was
it?

Four years in Pakistan, Peshawar.
Q And did you have a residency after that?

A Yes, we had a residency, yes, one-year residency.
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Q Just briefly, would you tell the jury sonething about
t he residency?

A Yes, we had four years of dental education like in the
United States and after that we had a one-year residency,
mandatory, to get license. And afterwards, | went for two
years nore residency. It was a residency on periodontol ogy.
It was a Master program

Q Let me interrupt you for a second. Wre you one of
three people in the entire country to be accepted to the
peri odontol ogy university?

A That's right, | was accepted. Once | started one
residency, | started the other, so | was fortunate to get
accepted in that program yes.

Q When you cane to the United States and you told the
jury you were enployed for awhile, went back to Pakistan,
worked in a governnmental clinic in the daytine and practiced
in the evening. Ar | summarizing this correctly?

A Yes, sSir.

Q And when you cane back to the United States to further
your education here, you applied to the New York University
School of Dentistry?

A Yes, | got admi ssion into New York University, and
while | was doing orientation, | got an acceptance letter
from Boston University, and it's one of the best private

dental schools in the country, so | was very fortunate that |
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got admi ssion in tw dental schools, but | opted for the
Boston University, so | went there.

Q Was it after conpleting your studies at Boston
University that you interviewed and took a job at Small
Sm | es?

A Yes, | did.

Q Wul d you just describe the facility to the jury,
pl ease?

A Wll, the Small Smles, when | was offered --

actually, when | got out of -- | graduated from Boston
University, | had a job offer in Watertown --
Q |"'msorry. Wuld you describe the facility? |In other

words, the office?

A Ch, the office was great. It was 8,000 square feet
covered area, beautiful, you know, cartoon characters. W
had, you know, little toys for children and stickers and, you
know, kids-friendly. W had reception who particularly their
personality was that they would wel cone the patients, wel cone
the little children, and sone of them woul d be anxious. They
woul d just bring themin the back to the toyboxes to make
sure they get a sticker or two or toy or two and tell them
"Ckay, if you stay good during the treatnent, you'll get
more. You will probably get two stickers,"” and those ki nds
of things, so it was really children friendly. And when |

was seeing all those children, obviously -- it's beyond
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descri ption when you see those kids. It was not their fault

that they were comng from poor famlies, but sone of the

children's teeth were bonbed out. | think when | | ook
back -- all this --
Q Dr. Khan, I'msorry. | didn't ask you about the

children. Try to keep a focus. You were six years at the
Syracuse clinic, correct?

A | was.

Q Approxi mtely how many children would you see on an
annual basis, you personally?

A Thousands and thousands. | nean, |'ve seen thousands
of children, countless. Those six years was such a busy
practice that | have seen thousands, thousands.

THE COURT: Can | just see counsel, please?
(Di scussion off the record at the bench)
BY MR. STEVENS:

Q Doctor, you saw Jereny Bohn as one of your patients,
correct?

A He was one of the many patients that we have had, yes.

Q And Jereny Bohn, was he on occasion at Snmall Sm |l es
and you saw himon visits seven, eight and nine; am | saying
that correctly?

A | think so, yes.

Q And the first visit with Jereny with you was Novenber

27, 2007; is that correct?
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Yes, but Novenber 12th, | believe.

Q Could I have page 48?

M. LEYENDECKER: | think --

Q Doctor, when the parents cone in for a visit, Novenber
12t h, 2007, was he brought on this occasion by his father,
Chuck Bohn?

A That's right.

Q And wi thout being a handwiting expert, you can see
this is filled out and it's in the father's hand, not the
neat handwiting you saw signed by Kelly Varano?

A That's right.

Q And is this sonething you review before you treat?

A O course we discuss this with the parent, yes.

Q And we learn fromthis formthat Jereny is now in
grade K for kindergarten?

A Yes, sir.

Q And we learn fromthis formthat his health is good;
fair statenent?

Yes, sir.
Page 49, please. |Is this a hygiene visit?

It's a hygiene visit, yes.

o »>» O >

Tell the jury about the hygi ene room
A Yeah, we have hygi ene area. When the patient cones
back for a recall visit, they cone the first tinme, so they

typically are seen by the hygienist who clean the teeth, pick
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out one of the dentists, whoever is free, to check the teeth
and do the exam

Q And, Dr. Khan, on this date did you perform sonething
called an oral exam nation?

A Yes, | did periodic oral exam nation, yes.

Q Tell the jury how you performa periodic ora
exam nation on a kindergarten-aged child like Jereny?

A It's really difficult, as | said in ny testinony.
Sone of these little children are really anxious, nervous,
uncooperative. But we do the best we could, use tool,
mrrors and try to take X-rays. In this case, we couldn't
take one, a good diagnostic X-ray, so | have witten there to
repeat the left bite, which neans the left X-ray is not
good- | ooki ng, because the children cannot cooperate because
of their age, so...

Q And, Dr. Khan, on this case you did take a repeat,
correct?

A W did.

Q And the repeat in this case was better, true?

A Yes, the second tine we got a good X-ray.

Q You used your judgnent that it would be worthwhile to
expose the child to radiation and you successfully got a
better X-ray?

A That's right.

Q Dd Jereny have his teeth cleaned on this date?
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Yes.

And did he have a fluoride treatnent?

> O >

Yes.

Q And on this date was there sonething called ora
hygi ene instruction?

A Yes, oral hygiene instructions were given.

Q And, Doctor, what did you note in terns of how the
patient was acting that day?

A W have docunented --

Q Just read the first two words in your notes. Does it
say: "Patient busy"?

A The patient was busy, yes.

Q What exactly does that nean?

A The patient is not able to focus, not able to foll ow
the directions, |ike, you know, squirmng in the chair, to
t hat nature.

Q Page 50, please. Continuing on this sane date, did
you nmake a treatnent plan, on Novenber 12th, 20077

A Yes, sSir.

Q And on this treatnent plan, you nmade a plan for tooth

S?
A That's right.
Q How many surfaces were involved on tooth S?
A Two surfaces.
Q What are those two surfaces?
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A D. O

Q And D. O neans occlusal, biting surface?

A Yes, in between the teeth, when there's a new cavity
in between the teeth.

Q And your plan was either to put in a filling or
sonething else, "P.S.S.C." question mark?

A That's right.

Q What does that nmean?

A Means there was a possibility know ng that Jereny, he
had so many cavities, he had a lot of -- you know, before, he
had abscesses; he had bad oral hygi ene, that he m ght need
crown and pul pot ony.

Q And | ooking at the -- could I have the whol e page
back, please? |Is this sonething you discuss with the parent
after the treatnent plan?

A Yes, we do, all the tine.

Q And does the parent sign at the bottom of the
treatnment plan to indicate approval for your suggestions?

A Not only at the bottom but at the top as well. | make
themsign on the line to make sure he understands it.

Q So you now have approval fromthe parent to do this
work, to do any of the things in the treatnent plan should
you feel them appropriate?

A Yes.

Q You didn't performall these itens, did you?
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A | did not.

Q Al t hough you worried that a pul potony m ght be
necessary, when it canme to the final exam nation, you
realized you didn't have to do it and you didn't?

A | did not do it, yes.

Q May | have Page 51, please? The X-rays that you took
on that day, the one that hasn't been discussed with you yet,
the one on the left-hand side, does that include the picture
of the front upper four?

A Yes, it is.

Are those the stainless steel NuSmle crowns?
That's right.
Are they in place?

They are in place.

O >» O > O

What ' s your opinion of the durability of that?

A These NuSm |l e, especially the front teeth with
chil dren who have high risk for caries, which neans
potentially they can get new cavities over a period of tine,
they cover all the surfaces. It covers just like a crown but
it's really fairly easy to do it on children because they are

prefornmed al ready so you just snap it there once you prepare

the tooth. It works fine because there's no chance for
future decay because it covers all the surfaces. It was
gr eat

Q Doctor, on that sanme day, Novenber 12th, did Jereny's
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fat her, Chuck Bohn, sign a consent that when this work is
done, the work that you treatnent-planned for, if |ocal
anesthesia is going to be used it's allowed to be used and if
nitrous is going to be used, that's okay?

A Yes.

Q And are there sone risks up there under |oca
anest hesia on Nunber 3 that say there can be prol onged
nunbness which could lead to chewing of the |ip or tongue?

A It's really hard for children once we nunb themto
feel their lip because they keep biting |ike this because
they want to feel where their tongue went, where their lip
went. So a lot of times we explain to the parent, to nmake
sure you watch it, just sit in front of the child for two
hours or three hours until the anesthesia effect wears off.
But still sone patients would conme back because they were
still biting. It's a real danger and sonetinmes it can be
really bad because even if you are distracted for a few
m nutes, it can happen.

Q Thank you, Doctor. And did you have a visual aid for
parents just to hel p warn about that problenf

A W have sone pictures of children that had conme back
with lip-biting. W call it lip-biting. It would really
| ook bad, and we would just show it to the parent because
soneti mes they would not know what we neant until we show

themthe pictures. "Ch, this can happen?" "Yes, watch,
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because this can happen to your child."

Q Dr. Khan, is that sonething that can happen especially
when nunbing the | ower jaw?

A Right, it just --

Q Just lower jaw, correct?

A It can happen top and |lower, but particularly |ower
] aw.

Q And one of the other warnings is injury to nerve on
the | ower jaw injection?

A That's right. When you are giving injection because
it's a blind technique. You go so far deep in the |ower
area, that if you hit the nerve it can lead to paresthesia --
it nmeans tingling of the lips -- which can be pernmanent or
tenporary. Sonetines it can last for a few nonths; sonetines
it can last longer. Sonetines it can be permanent. It
potentially can happen and it's real.

Q Dr. Khan, does it nake a difference if you' re working
with a cooperative patient or a patient that's out of control
and noving, in terns of these risks, the risks of causing
injury with injection?

A It is very inportant; if the child is cooperative you
can give injection relatively safely. Wrse is if you give
injection and the child noves, the injection can actually,
the needle can actually be where | hit the nerve or damage

the nerve, so it can happen.
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Q And did you see Jereny on Novenber 27th --

A Yes, | did.

Q -- on his eighth visit? And on Novenber 27th, is this
the tine when you're starting to conplete the treatnent plan
and you worked on tooth S?

A Yes, | did.

Q Can you tell the jury what you did to work on tooth S?

A This tooth was tooth S, planned for a filling or crown
or possible pulpotony. It neans it's really difficult with
the exam nation, until you go there and clean the tooth.

Then we can find what is needed. So when | cleaned the tooth
for the crown, though |I had treatnent-planned it for a

pul potony, that he wll need pul potony, | did not do a

pul potonmy on Jereny because | didn't think he really needed
it. This is what really bothers ne, because if | had done
pul potony, it would have increased the per denti st

production, but | changed ny m nd because | thought it was
best for the child. So |I changed ny own treatnment plan. |
could have done it in five mnutes, the pul potony, and | did
not do it.

Q This is a nulti-surface decay?

A Yes, is.

Q And did you wite a note saying that the inpression
for the Nance could not be taken and the father should

reschedul e, and you said: "Dad returned to wait outside."
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Is that in your notes?

A Yes.

Q Wiy did you want Jereny to cone back again?

A Because he had, | believe, one nore filling left, if |
recall correctly, or --

Q And did you see Jereny on January 21st, 2008 for his
ninth visit and his last visit with you?

A Yes, | did.
On this visit, did you treat tooth L?
Yes, | did one filling on that surface.
Was it a single or nmulti-surface restoration?
Two-surface filling.
Did you wite under the notes "R 1.C G"?

Yes.

o >» O >» O >» O

What does that nean?
This is our comon practice and standard that we woul d
wite, if you would talk to the parents, which we were, then
you would wite RI1.C G, received infornmed consent from
guardian, RI1.C. G So it was just like a term because
occasionally the parents would not be there so we would cal
t hem over the tel ephone, so then you would wite sonething
different than R1.C G but when they would be there --

Q | sorry, | wasn't asking about sonething different;
was just asking you about R I.C. G It nmeans that you spoke

to the parents about -- on this date -- about this treatnent
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before you did the treatnent, correct?
A That's right.
And received informed consent neans they agreed, true?
Yes.
This was a two-surface restoration on tooth L?
Yes.
You performed that?
Yes.

And that was your last contact with Jereny, true?

> o >» O >» O > O

That's right.

Q You told the jury about the fact that sonme decay is in
the enanel and sonme of the decay goes bel ow t he enanel ?

A Yes.

Q Are you and the dentists that you work with -- 11
ask a different question.

What do you do when a -- when a carie appears
superficial, but upon entering the enanel you find that it
goes deeper into the dentin?

A Again, this is a very clinical situation. It's very
hard to explain in two mnutes, but if we see on the X-rays,
you |l ook at the X-rays clinically and you do the assessnent
that the decay is reasonably superficial and the patient does
not need because we feel there's a risk of injection --

THE COURT: Sl ow down.

A Sorry. Al right. Because you think the injection is
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not needed because the risks and conplications are so great
that you can get away with one second filling; it would be in
best interests of the patient. So -- but when it turns out
to be actually that when we are working on the tooth and we
see that actually it is deeper than we thought, so we pause,
we stop, we assess the situation.

Q How do you do that?

A W stop. W look at the X-rays; we clean -- we | ook
at the tooth, we clean it, and then if we think it is deeper,
we decide is it deep, that we should give injection, or we
can use the spoon excavator to just scoop it out, the decay.
And a ot of tinmes we are very successful. It's a common
practice in pediatric patients. It's what we used to do. It
was ny common practice. W would scoop it out and put the
filling. There were tines that they actually needed
i docai ne during the procedure. So at one point | thought it
was not needed, but nowit is needed so that | would give it
to them So it depends on the situation, whether it is
needed or not needed.

Q And why is it that this -- what is being called the
spoon excavator, is able to renove material fromthe tooth?
Is it soft or hard material that you're renoving?

A Ch, it is very soft, especially if the decay is
approaching to the -- because the issue is -- has reached the

dentin, it's very, very soft. The spoon excavator is
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desi gned by the manufacturer in such a way that you can just
put it there and scoop it out.

Q Thank you. W'Il see a picture of a spoon excavator
later in the trial when a different wtness is on the stand.

A Ckay.

Q Doctor, you were asked by ny coll eague, M
Leyendecker, whether it was your habit to review the chart
when you treat the child?

A It was a -- it was our custom and practice. W would
always do that. It was a built-in second opinion that |ike
soneone el se would do the treatnent plan; soneone else would
treat the child, so it was great for the children because
it's a built-in -- like normally people -- another denti st
woul d send a patient to another office to get a second
opinion. And in our office the beauty was that | treat this
child today; next tine soneone el se sees and they woul d
review the treatnent plan, and if they agree, they would
proceed. If they don't agree with it, they would go and tal k
to the parent, that this is why | think that this is best,
and they woul d proceed. So we always reviewed the child.

Q And, Doctor, you would review the prior treatnent for
the purpose of treating Jereny and you al so evaluate the
dentists as the |l ead dentist, true?

A Yes, this was part of ny job to evaluate the work of

the other dentists, yes.

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Yagoob Khan - Redirect Exam nation 1266

Q Doctor, were you satisfied wwth the treatnent of
Jereny Bohn that you found in his chart?

A Yes, | was very confortable. Gven that | know the
dentists that were working with ne for five years, | was
really confortable with their ability to treat children and
provide care to these little children who they needed hel p.

Q And | ast question: D d you ever pressure or influence
Dr. Naveed Aman or Dr. Koury Bonds to change their clinica
judgnment with respect to treatnment of children?

A Never .

M. STEVENS: Thank you, Doctor.
M. LEYENDECKER: Very brief. [1'll be one

m nute, your Honor. My [?

REDI RECT EXAM NATI ON BY MR. LEYENDECKER:

Q Dr. Khan, are you saying you didn't give Jereny |loca
because it was too risky? |Is that what you're telling this
jury?

A Yes. Depends on the given situation. You have to
assess the situation. There are definitely risks associ ated
with the |Iidocaine, right.

Q Too risky for you, right?

A kay. Let ne --

Q The question was - -

M. STEVENS: May he finish?
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THE COURT: He is going to rephrase the
question. He hasn't answered it.
M. STEVENS: He started his answer --

Q Ar | right that the reason you didn't give a local is
because you thought it was too risky? That's yes or no?

A | had seen Jereny on two occasions. On one occasion |
gave | idocai ne because | thought he needs it, but the other
occasion | didn't think he needs because | assess the risks,
advant ages and di sadvantages. So for a superficial filling,
yes, | believe it would be too risky, that when he bite the
cheek, the nerve can be damaged, other conplications can
happen, |like the child cannot open his nouth fromthe
soreness of the injection site. So we assess all those
things and then we think that should we give injection, or
we -- we can just do the filling without where it is
reasonably superficial.

Q Are there any notes you have witten here that reflect
you told Jereny's nother and father you were going to drill
on his teeth without any | ocal?

A W can --

Q That's a yes or no. You told us a good doctor, a
prudent doctor tells a parent when you're going to drill on
himw thout local. Are there any notes that say you told the
parents that; yes or no?

A W do not wite whether the patient is told on that
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date. As a custom and habit, we discuss all the things with
the parents before we do anyt hing.

Q If you treat a child in a way to get themin and out
with speed, as Dr. Knott said he was training you all to do,
doesn't that nean you can see nore parents and generate nore
revenue and that increases production, right?

A Absolutely not. Wen the child is on the little
stabilization board, on the stabilization board, we want to
work fast so it takes shorter periods for little Jereny so

he's not sitting in the stabilization for long period of

time. It's nothing to do whether if we want to work faster
or not. It was in the best interests of the patient because
we did not want a little three-year-old -- because he can not

tolerate a procedure for too |ong.
Q You said sonething that really struck ne --
M. STEVENS: QObjection, your Honor.

Q You said during your exam nation that Dr. Dmtri did
not want to put up wth the uncooperative children, and so
here's nmy question: Isn't it true that the better course
would be to try and calma child down, to soothe him perhaps
I et his nother conme back and cal m hi m down, but the reality
is in an environment where you've got to get themin and out
with speed, you don't have that opportunity, do you, sir?

A It always cones down to the patients. He was not

seeing any patients. English is not ny |anguage. |If you are
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pi cking on a particular word, | do not know the neaning, but
it has nothing to do with -- he was not seeing any patients.
It has having nothing to do with the patient. He was not
seeing any children, |let alone any patients.

Q That's why you saw t hese kids, you had to quote,
unquote, put up with them right?

A That's why | said English is not ny |anguage. |If

you're picking on fromthe |legal point of view, | really
don't know. But | was very proud. | wish | had hel ped nore
children. | hel ped thousands of themand I wi sh | had hel ped

nore of them because those chil dren needed hel p.
Q "' m not picking on you for |anguage. |'m picking on
you for your attitude, sir.
M . LEYENDECKER: Those are all the questions I
have.

THE COURT: Ckay.

RECROSS- EXAM NATI ON BY M. STEVENS:

Q Doctor, you were just asked whether you had a
conversation about consent of the parents on this visit, and
can you just tell ne what these say, if | amreading it
correctly, R1.C. G, received inforned consent guardi an?

A Recei ved i nforned consent from guardi an

Q And in that docunent, you had a discussion about what

you intended to do when you treated --
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A It describes -- precisely neans we di scussed how are
we going to give this filling, whether we are going to give
| i docaine or not, so all this discussion, these are customary
habits, but we cannot wite everything, single thing. These
are customary habits that we do every day, day in and day
out. This covers everything, that all this discussion
happened and we actually discussed with the parent. W don't
think we need to give lidocaine in this case because it would
be best for the child. And the other occasion, the sane
child cane, | give |lidocaine because at that tine | thought
it was needed. So | wll give -- I will use ny judgnent on
any given day and situation whether it is best for the
patient or not.
Q And no one tells you how to use your judgnent, true?
A No one tells me but ny conscience and nyself and ny
pr of essi onal obligation, yes.
M. STEVENS: Thank you, Doctor.
THE COURT: Anybody el se?
M. LEYENDECKER: No, your Honor.
THE COURT: Ckay. Al right. You may step
down. Thank you.
THE W TNESS: Thank you.
(Wher eupon, the wi tness was excused)
THE COURT: Qur week is done. W're going to

resune Monday norning at 9 o'clock. Have a great weekend.
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Don't talk about the case; don't do any i ndependent
research, and 1'll see you Monday.

(Wher eupon, the jury was excused)

(Wher eupon, the proceedi ngs were adjourned at

4:12 p.m)
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