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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ONONDAGA: ClIVIL PART

RJI No. 33-11-1413
| ndex No. 2011-2128

KELLY VARANO, As Parent and Natural Guardi an
O Infant JEREMY BCHN,
Plaintiffs,
VS.
FORBA HOLDI NGS, LLC, FORBA, LLC n/k/a
LI CSAC, LLC; DD MARKETI NG, | NC.;
SMALL SM LES DENTI STRY, PLLC.

I ncl udi ng:  NAVEED AVAN, DDS; KOURY
BONDS, DDS; YAQOOB KHAN, DDS,

Def endant s.
Jury Tri al

X

Sept enber 25, 2013

Onondaga County Court house
401 Montgonery Street
Syracuse, New York 13202

Bef or e:

HONORABLE DEBORAH KARALUNAS
Suprene Court Justice

And a Jury

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEARANCES:

MORI ARTY LEYENDECKER, PC

BY: P. KEVIN LEYENDECKER, ESQ.
Attorney for the Plaintiffs

4203 Montrose Boul evard Suite 150
Houst on, Texas 77006

PONERS & SANTOLA, LLP

BY: PATRICK J. HIGA NS, ESQ.
Attorney for the Plaintiffs
39 North Pearl Street

Al bany, New York 12207

HACKERVAN FRANKEL, PC

BY: RI CHARD FRANKEL, ESQ.
Attorneys for the Plaintiffs
4203 Montrose, Suite 600
Houst on, Texas 77006

LAW OFFI CES OF CHARLES E. DORR, PC
BY: CHARLES E. DORR, ESQ.

4203 Montrose Blvd., Suite 600
Houst on, Texas 77006

W LSON ELSER

BY: M CHAEL STEVENS, ESQ.

Attorneys for Defendants Aman, Bonds, and Khan,
677 Broadway

Al bany, New York 12207

LEWS, BRI SBAO S, BlI SGAARD & SM TH

BY: GEORCGE NOTOTNY, ESQ

Attorneys for Defendants Individual Dentists
221 N. Figueroa Street, Suite 1200

Los Angeles, CA 90012

O CONNOR, O CONNOR, BRESEE & FI RST, PC
BY: DENNI'S FI RST, ESQ
DANI ELLE MEYERS, ESQ.
Attorneys for Defendants O d FORBA, DeRose Padul a,
Muel | er and Rounph
20 Corporate Wods Bl vd.
Al bany, New York 12211

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SM TH, SOVI K, KENDRI CK & SUGNET, PC
BY: KEVIN S. HULSLANDER, ESQ.
Attorneys for Defendant New FORBA
250 South dinton Street

Syracuse, New York 13202

AHMUTY, DEMERS & MCMANUS

BY: JOHN McPHI LLI AMY, ESQ.
Appearing for Defendant Padul a
200 1.U. WIllets Road

Al bertson, New York 11507

* * *

| NDEX

Exhi bi t Descri ption Mar ked
No. For

| denti fication

348
12
10
46
162
25
510
63
66
67
1002

771

Val erie Waite, Senior Court Reporter

Recei ved
in
Evi dence
365
388
465
471
482
487
499
507
519
522
539
587

590




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Exhi bi t
No.

772

58

514

103
24
31
35
511
530
94
95
96
97
98
1037
44
59
390
514
37
68

| NDEX

Descri ption

Papoose board

Val erie Wiite,

Mar ked
For

| denti fication

Seni or Court

613

Reporter

Recei ved
in
Evi dence

616
616
616
616
616
616
616
616
616
626
626
626
626
626
632
637
642
646
650
657
669




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

101A
69
101B
101C
101D
101E
480
76
7A
88
91
477
101G
101F

386

W TNESSES:

Dr . RUDY PADULA

Direct Exam nation by M. Frankel..........
Cross-Exam nation by M. First.............
Redi rect Exam nation by M. Frankel........

Recross- Exam nation by M. First...........

Dr. WLLIAM A, MJELLER

Val erie Waite, Senior Court Reporter

671
679
684
685
692
695
703
705
707
711
714
718
726
732

773




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Direct Exam nation by M. Leyendecker................ 437
Cross-Exam nation by M. First......... ... .. ... ...... 544
Redi rect Exam nation by M. Leyendecker.............. 589
Recross Exam nation by M. First..................... 611
Redi rect Exam nation by M. Leyendecker.............. 614
DANI EL DeROSE
Direct Exam nation by M. Leyendecker................ 626.
Cross-Exam nation by M. First......... ... .. ... ...... 735
Redi rect Exami nation by M Leyendecker............... 763.
Recross-Exam nation by M. First..................... 784.
Redi rect Exam nation by M. Leyendecker............... 785
* * *
Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Val erie Wiite,

Seni or

Court

Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Direct Exam nati on 699

(Sept enber 25th, 2013, Judge Karal unas, continuation of jury

trial).
THE COURT: Good norning. Are we ready to
proceed?
M . LEYENDECKER: Yes, your Honor.
(Wher eupon, the jury was brought back into the
courtroom

THE COURT: Good norning. You may proceed.

M . LEYENDECKER: Thank you, your Honor.

DANI EL DeROSE, havi ng been previously called as a w tness,

being previously duly sworn, continued to testify as foll ows:

CONTI NUED DI RECT EXAM NATI ON BY MR. LEYENDECKER

Q Good norning, M. DeRose. Amr | right that you, along
with the other top FORBA managenent guys, received daily
production reports fromthe clinics?

A Yes. Yes.

Q As it relates to those production reports, production
meant dollars, right?

A Yes.

Q You recall the letter that your investnent bankers
gave you in 2003, the C.1.B.C.? You recall that letter?

A | don't know which specific letter you nean, though.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 700

Q Let's have a look at it.
A Ckay.
Q Let me hand you what's been marked as Exhibit 10.

This is already in evidence.

A Ckay.

Q You received that letter, didn't you, M. DeRose?

A Yes.

Q And if we | ook over on the second page of that letter,

just trying to orient you, this is the letter in which your
i nvest nent bankers told you, in Novenber of 2003, that they
t hought the conpany could be worth $400 to $500 nmillion?

A Just a clarification. These weren't our investnent
bankers yet. W went and interviewed several, and this was a
solicitation to us to hire them

Q Ar | right that you hired that same outfit?

A W did. W eventually hired this conpany, yes.

Q So the conpany that you hired told you in Novenber of
'03 that your conpany could be worth up to $400 million or
$500 mllion?

A They did.

Q Dependi ng on the growth of the conpany?

A Is that what they said, gromh? It doesn't say
growh. "W believe these variables wll produce a valuation
range of 400 mllion to 500 mllion."

Q "Val uation potential of FORBA will be largely driven

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 701

by the type of buyer and its view of the conpany's growh

plans.” Do you see that?
A Yes.
Q You didn't have 50 conpanies at this tinme, did you?
A No, not 2003.
Q Maybe 20, plus or m nus?
A Novenber '03, | would be guessing. | don't know how

many.

Q Okay. Now, you and FORBA tied the value of your
conpany to that daily production, didn't you, sir?

A It was tied to EBI TDA

Q |''m going to hand you what has been marked as Exhi bit
Nunmber 103, and let me just verify sonmething real quick. 103
is already in evidence. 103 is a February 25th, 2004, e-nai
that you sent to M. Rounph; do you see that?

A | do.

Q Actually, an e-mail that you forwarded to M. Rounph,
of an e-mail that you'd sent to Stuart White and -- is that
Watt Ritchie?

A It is.

Q And were those sone of the investnent bankers at
Cl.B.C?~?

A It was.

Q The subject was daily production?

A It was.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 702

Q So you told your investnent bankers "this was
yesterday," neaning the production fromyesterday, "not bad
at all, surely worth 500 mllion." So FORBA was tying the
value of its business to its ability to get daily production,
right?

A Al'l businesses are valued on their EBITDA, yes.

Q Is there anything in this e-mail about EBITDA, or is
the subject of this e-mail daily production?

A The subject of this e-mail is production.

Q Right. Now, there's no question, M. DeRose, that the
deal was all about production, right?

A Wi ch deal ?

Q FORBA's deal, FORBA's ability to get the 400 to 500
mllion. The deal was about production, wasn't it, sir?

A The deal ? FORBA wasn't all about production. You
mean our sale as the deal? The sale was based on our EBI TDA,
yes.

Q Let me hand you what has been marked as Exhi bit Nunber
480 and ask if you can identify this as an e-mail that you
sent to M ke Rounph and ot hers?

A It says just M ke Rounph, yes.

M. LEYENDECKER: Plaintiffs would offer Exhibit

480, your Honor.

THE COURT: Any objection?

M. FIRST: No objection.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 703

THE COURT: Exhibit 480 received.

(Whereupon, Plaintiff's Exhibit Nunmber 480 was
recei ved in evidence)

THE COURT: Just a nonent. Just for the record,
if none of the other counsel objects, then I'mgoing to
assune that there is no objection, okay, if | don't hear
fromM. Stevens or M. Hul sl ander?

M. HULSLANDER: That's a safe assunption.

M. STEVENS: Thank you, your Honor.

Q M. DeRose, this was an e-mail you forwarded to M ke
Rounph on June 3rd of 2004, but that you had originally sent
to Rich Lane that sane day; do you see that, sir?

A On the one | have, it originally was from Ken Knott to

Rich Lane --
Q Ckay.
A -- and then from R ch Lane to ne and M ke Rounph.

Q Right. And then your response to this e-mail to Rich
Lane was "the deal is production.”

A That's what it says.

Q Right? And you said: "He can have one colum as far
as | am concerned. He needs to be doing 16 to 18 daily."
And what you're referencing there is the anmount of dollars
that the clinics and the dentists have referred to and Dr.
Knott's portion of this e-mail, how nuch he needed to be

doi ng daily because the deal wth your business was all about

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 704

production, right?

A As | stated, the deal with our business was not all
about production, no.

Q Dd you tell M. Lane that the deal was about quality
care, the deal was about working hard from8 to 5? D d you
tell himthat?

A The e-mail was asking about colums, and | was
respondi ng to the question he was asking ne.

Q And the colums are related to how many columms in the
chart he could schedul e hygiene or operative visits and what
you said is: "l don't care how many columms he wants to use

for scheduling; he needs to be doing 16 to 18,000 a day,"

right?
A Yes.
Q | want to hand you what's been marked as Plaintiff's

Exhibit 76 and ask if you can recognize this as an e-mail
here in the mddle that you sent to Mchael Lindley and A
Sm th and others?
A Ckay.
Q Regardi ng due diligence itens?
A Yes, it is.
MR. LEYENDECKER: Plaintiffs would offer Exhibit
Nunmber 76, your Honor.
THE COURT: Any objection?

M. FIRST: No objection.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 705

THE COURT: Exhibit 76 received.
(Whereupon, Plaintiff's Exhibit Nunmber 76 was
recei ved in evidence)

Q kay, M. DeRose. This e-mail there in the mddle
that | was just asking you about -- thank you, Chuck -- is
fromyou to Ryan, and that's one of the gentlenen that worked
for you at DD Marketing. Kevin R ley, is he another
i ndi vi dual who worked at DD Marketing?

A Yes. Ryan was the C.E.QO; Kevin was his assistant.

Q And then M chael Lindley, Al Smth and Rodney Cawood,
were those three of the representatives of the group that was
in the process of purchasing Ad FORBA?

A Those were the nenbers of the group called Sanus,
whi ch was to be the new nanagenent conpany for the new
conpany that was going to purchase us.

Q Let me stop you there and hand you Exhibit 7 and ask
you if you can identify Exhibit 7 as the agreenent by which
Sanus, the entity you just described, purchased Add FORBA for
t he $400-sone-odd nmillion we've been discussing? Is that the
asset purchase agreenent, sir?

A | renmenber it being a lot bigger, but it says it is,
yes.

M. LEYENDECKER: Plaintiffs offer Exhibit 7
your Honor.

M. FIRST: | would object as being irrel evant

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 706

and imateri al .
M. HULSLANDER: Sane objection.
THE COURT: Gkay. Were you going to ask him any
nore questions about this or --
M. LEYENDECKER: | may, yes, your Honor.
THE COURT: Would counsel s approach, please?
(Di scussion off the record at the bench)
BY MR. LEYENDECKER
Q M. DeRose, in an attenpt to not overwhelmus with the
anount of paper, we've reduced Exhibit 7 down to its cover
page and a listing at the back that identifies the enpl oyees
of DD Marketing, and would you just take a quick | ook at
t hat ?
A Ckay.
Q And tell me if that, in fact, does reflect a listing
of the DD Marketing enpl oyees?

M. FIRST: M. Leyendecker, what's the base

st anp?

M. LEYENDECKER: | believe it's Page 243 of the
exhi bit.

Plaintiffs would offer this, your Honor, as
Exhi bit 7A.

THE COURT: Ckay. | note there's an objection.
The Court overrules the objection. Exhibit 7A is

recei ved.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 707

(Whereupon, Plaintiff's Exhibit 7A is received
in evidence)

Q Do you see your nane at the top of Page 243 of Exhibit
TA?

A | do.

Q And do you see at the bottomthat Dr. Robert Andrus is
identified as an enpl oyee of DD Marketing?

A | do.

Q May | see that for a second? And also it identifies
Dr. Andrus as a central regional dental director?

A Yes.

Q Ckay.

A That information is incorrect, though, because Dr.
Robert Andrus's date of hire was 7/6/ 2000, so it doesn't
represent his tinme at DD Marketing.

Q M/ question is: Does it identify Dr. Robert Andrus as
the central regional director for DD Marketing as of the tine
t he conpany was sold to Sanus?

A It does.

Q And does it identify Dr. Sean Barnwell and Dr. Kenneth
Knott as other regional directors for DD Marketing?

A It does.

Q Ckay; thank you.

Now, let's get back to 76. Exhibit 76, that is, M.

DeRose.

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 708

A Ckay.

Q And Exhibit 76 is an e-mail that you were sending to
t he Sanus people, the acquiring conpany, wth sone
information that they had requested as part of their due
diligence, right?

A Yes. They had requested all kinds of information, and
this was ny response to one of their requests.

Q And so let's | ook down here at the bottom of your
response. "Here are sone of the itens requested," just as
you described. "W will not be forwardi ng production per
dentist as it is an irrelevant cal culation. Never used it;
never will. Meaningless and dangerous. Nunber one trigger
point for fraud."

A Yes.

Q And when you say, "W will not be forwarding," you're
referring to FORBA, FORBA will not be forwardi ng production
for dentists, right?

A W, the people working on the due diligence, yes.

Q Vll, they didn't send this due diligence to you as an
i ndi vidual personally, did they? They sent these requests to
FORBA, and so FORBA's responding to them correct?

A These requests m ght have been sent to DD Marketing.
|"'mnot sure if it was FORBA, DD Marketing, but it was one or
t he ot her.

Q And DD Marketing was acting on behalf of FORBA, was it

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati

not, M. DeRose?

on

A Yes, we had a contract with FORBA, yes.

Q So is it fair to say, "we wll

not be forwarding,"

you' re tal king about FORBA not forwarding?

A Sur e.

Q When you go on to say:
irrelevant cal culation. Never u
telling the people at Sanus that

never would, right?

A | don't know if that's right. | was saying that |
never used it and never will use it.

Q Does it say, "I never used it and never wll"?

A It does not say it.

Q Right, and in the context,

"W will not be forwarding this,

FORBA?

A As | stated, it may have been FORBA, may have been DD

Marketing. But | think ny point
not going to start using it now.

Q "Meani ngl ess and dangero
for fraud," right?

A That's right.

Q You thought it was dangerous because it was the nunber

one trigger point for fraud?

A In nmy opinion, yes.

Val erie Waite, Senior Court

"Product i
sed it;

FORBA n

was, |

us,

Reporter

on per dentist is an
never will," you were
ever used it and

we just established that

we established "we" as in

never used it;

nunber one trigger

709

l''m

poi nt




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Direct Exam nati on 710

Q And it is the production per dentist statistic; that
is, the use of that is a nunber one trigger point for fraud,
correct?

A M/ thoughts are it was not a good managenent tool,
yes.

Q You thought that if a conpany were neasuring
production per dentist and then using it to try to get its
dentists to increase their production, that would be a
pr obl enf

A Yes.

Q And the problemthat it would create would be a clear
i ndi cation, the nunber one trigger point for fraud, if a
conpany were using that statistic, right?

A Yes --

M. FIRST: Object to the form

Q What was your answer, sir?

A Yes, it is.

M. FIRST: Object to the form
THE COURT: Overrul ed.

Q Let ne go over here to the easel.

I"mwiting: "Using production per dentist is the
nunber one trigger point for fraud."

Now, the fact of the matter, M. DeRose, is that Ad
FORBA had been using production per dentist inits

operations, right?

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 711

A | didn't use it, no.

Q Let me hand you what's marked as Exhibit 88, and ask
you if you can identify this as a June 14th, 2005 e-nail from
M ke Rounph to you and ot hers?

A That is.

M. LEYENDECKER: Plaintiffs offer Exhibit

Nunmber 88, your Honor.

THE COURT: Any objection?

M. FIRST: No objection.

THE COURT: Exhibit 88 received.

(Whereupon, Plaintiff's Exhibit Nunber 88 was
recei ved in evidence)

Q M. DeRose, isn't it true that A d FORBA had been
using the production per dentist, this nunber one trigger
point for fraud, to pressure dentists to increase their
producti on?

A As | stated, | never used production per dentist, no.

Q Ckay. Let's look at this Exhibit 88, M ke Rounph

e-mail from June 2005. The subject of the e-mail is
"production for May." Do you see that, sir?
A | do, yes.

Q And Dr. Lenora Covington was one of the |lead dentists
in the FORBA clinics?
A She was.

Q Sean Barnwell, he was -- was he the regional director

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 712

for that clinic?

A He oversaw clinics in the east, yes. | think -- yes,
probably this clinic, yes.

Q And what we see there is average daily production for
Nay was $14,500, and that's the average anount of revenue,
the dollars that the clinic was generating each day in the
nmont h of May of 20057

A Correct.

Q And M. Rounmph says: "This was the | owest production
in the last three nonths. Production per patient appears to
be the biggest issue.” So he's studying the daily production
and he's | ooking at the production per patient, which is how
much we'll be getting out of each young child that conmes to
this clinic per day on average, right?

A Correction, per patient, yes.

Q He goes on to say: "I have been watching production
by provider and I know LaChandra is not nuch help."
LaChandra was one of the FORBA dentists, was he or she not?

A | believe it was a she, and yes, that's what he says.

Q And production by provider is the sanme thing as
production per dentist, is it not?

A It woul d be, yes.

Q And so he's | ooking at the production per dentist in
the context of telling the lead dentist, "Your production is

slipping; the clinic's production is slipping,” right?

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 713

M. FIRST: QObjection.

THE COURT: Fornf

M. FIRST: |It's not appropriate -- it's not an
appropriate reading of what the summary says.

THE COURT: Fornf

M. FIRST: Form

THE COURT: Overrul ed.

Q Is it fair to say, M. DeRose, that M ke Rounph, your
partner, was interacting with the | ead dentist about their
| ow production nunbers, and he was studying the production
per dentist so that he could influence those dentists to get
t hose nunbers up?

A Just a couple of clarifications. One, that's not | ow
production; that's okay production. And it appears that M ke
was using production by provider, yes.

Q kay. So we know that we are -- and the point of
this, "W have budgeted 15,000 per day for the nonth of June.
Can you hit it?"

A Ri ght .

Q W know that FORBA pressures dentists and clinics to
i ncrease production even when it's okay, right?

A No.

Q Isn't that what you just said, that the production is
okay, but he's using this anyway?

A W' re not pressuring the dentists to increase

Val erie Waite, Senior Court Reporter
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Dani el DeRose - Direct Exam nati on 714

production. W're comunicating with our enployees. "Your

goal is $15,000; you're at 14,500. Can you hit your goal ?"

Q "Can you hit your goal" -- he's noting -- let's nove
on, okay?
A Ckay.

Q No question your partner, FORBA owner/board nenber,
was using the very thing you say is the nunber one trigger
point for fraud, right?

A In this case, he used it, yes.

Q Let me hand you what's been marked as Exhi bit Nunber
91, and ask you if you can identify this as a March 10t h,
2006 e-mail from M. Rounph to you and ot hers?

A It is.

M. LEYENDECKER: Plaintiffs offer Exhibit

Nunmber 91, your Honor.

M. FIRST: | would just object. It doesn't
relate to Syracuse.

THE COURT: Any other objections?

M . HULSLANDER: Sane objection.

THE COURT: Overrul ed. Exhi bit 91 received.

(Whereupon, Plaintiff's Exhibit 91 was received
in evidence)

Q So we're now, M. DeRose, in 2006. W've seen it used
in 2005, and now we're |ooking at 2006?

A kay.
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Dani el DeRose - Direct Exam nati on 715

Q This e-mail from M. Rounph on March 10th of ' 06
relates to the Rochester production, right?

A Correct.

Q And he sent to Kim Pham and you renenber she was the
| ead dentist in Rochester?

A | renmenber Dr. Pham yes.

Q And was she the | ead dentist at Rochester, at that
time?

A At that tinme? | don't know at that tinme. | know at
one tine she was.

Q Kimand Nancy -- Kimis Dr. Phamis first nane?

A Kim KimPham | don't know who it is. | just know
her as Kim

Q And Nancy W/Ison, was she the office manager at
Rochester ?

A She was.

Q So M. Rounph is | ooking at Rochester's production and
he says: "W missed production by $250 per day, but your
budget is now clinbing to $14,800 in NMarch." That's the

expectation that FORBA set for the Rochester clinic in Narch

of '067?
A That was the budget, yes.
Q That's what you expected themto produce, right?
A Yes, um hmm
Q “"And we're currently averagi ng $12,400 a nonth so
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Dani el DeRose - Direct Exam nati on 716

far." So he's telling them "You are not neeting our
expectations on the dollars you' re generating on average per
day," right, sir?

A Yes, you're not neeting budget, you're off $250 per
day.

Q "Patient flowis excellent.” So you have enough

patients, right?

A It appears so.
Q "Bi ggest problem continues to be production
per patient." W're not squeezing enough out of these little

children that cone through our doors every day; that's what
he's telling them right?
A No, that's not what he's telling them He's telling

them we' re treatnent-planning and the work is not getting

done.

Q "Rochester is the lowest in the conpany so far this
nmont h. "

A Ckay.

Q "W ended | ast year at $200 per patient and we are
currently at $166, so we have gotten considerably worse."

A Ckay.

Q "Kevin, let's break down production by provider and
see if we can give Dr. Kim sone insight"?

A Ckay.

Q M. Rounph is telling a lead dentist at the clinic in

Val erie Waite, Senior Court Reporter
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Rochester in the context that "your production is off by $250
a day --"

A kay.

Q W're going to use this statistic, the nunber one
trigger point for fraud, to figure out how we can get it back
up, right?

A He was going to use it in his evaluation with the
clinic, information-gathering, yes.

Q And he was going to use it, M. DeRose, to get back
t hose $250 a day, right? He wanted to get the 250; he wanted
themto get to the 14-8. He's using it to pressure themto
i ncrease their production, isn't he, sir?

A No.

Q Let's ook at Exhibit 477. Can you identify Exhibit
477 as an e-mail you sent on February 10th, 2004, to M ke
Rounph?

A And Kirk Kochenberger, yes.

M. LEYENDECKER: Your Honor, Plaintiffs offer

Exhi bit 477.

THE COURT: Any objection?

M. FIRST: | believe this exhibit was offered
after the tinme limt.

M. LEYENDECKER: | have it on nmy list, your

Honor. Regardless, it's appropriate to inpeach this

witness in light of his testinony that FORBA wasn't using

Val erie Waite, Senior Court Reporter
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production per dentist.
M. FIRST: | object to that.
THE COURT: Exhibit 477 received.
(Whereupon, Plaintiff's Exhibit Nunmber 477 was
recei ved in evidence)
Q M. DeRose, did you send Exhibit 4777
A It appears | did, yes.
Q Let's just study the top to nake sure we're oriented.
This is February 10th, 2004, right?
A 2004.
Q Yes, sir?
A Yes, sir.
Q And we've seen production per dentist being used by
FORBA in 2005, right?
A No, not by FORBA. By M ke.
Q So M ke Rounph, he was, you know, running his own
cowboy show? He wasn't working for FORBA?
A He wasn't a cowboy. He was in charge of production
and he wasn't at the direction of FORBA, no.
Q He was a FORBA owner and board nenber, and as you j ust
said, he was in charge of production, right?
A That was one of his -- that was one of his
responsibilities, yes.
Q And he was using it in 2005 and he was using it in

2006; that's what we just saw, right?

Val erie Waite, Senior Court Reporter
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A Um .. yes.

Q And now we're looking at it in 2004. Let's |ook at
the bottome-nmail from M. Kochenberger to you and M ke
Rounmph. Wio was M. Kochenberger?

A He was a DD Marketing enpl oyee.

Q And what was his job?

A He had various jobs throughout the years. He was
director of marketing, as | look at this; that's how
remenber his job.

Q The subject of Geenville. Geenville was one of the
FORBA clinics?

A Geenville, South Carolina, yes.

Q It says: "I spoke to Melissa today." Was she the

manager of Geenville?

A May be.
Q "She has sone concerns about scheduling and getting as
much work done as possible the day the child is in." That

was FORBA's phil osophy, getting as much work done as
possi bl e?

A No.

Q She said, "They lost two patients today because
Harry" -- and you understand Harry was the | ead dentist at
the Greenville clinic?

A | understand that.

Q "W lost two patients today because Harry has

Val erie Waite, Senior Court Reporter
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instituted a policy that only children nine and under are

schedul ed for ops," and that's operative work, right?

A Correct.
Q "Schedul ed for ops in the norning and ol der kids in
the afternoon.” So do you read this to suggest that the |ead

dentist is trying to accommodate young chil dren, who perhaps
get tired and cranky after lunch, and get whatever work they
need to get taken care of in the norning? Isn't that what
she's saying there?

A No. She's not saying tired and cranky. | do not see
t hat .

Q No, but you understand young children, on bal ance, can
get tired and cranky after lunch and perhaps they m ght be
nmore receptive to getting -- seeing a doctor in the norning?

Does that nake sense to you?

A | didn't experience that wwth ny own children, no.

Q \Well, I did with mne.

A Did you?

Q Melissa, and that's the "she," right?

A Uh --

Q "l spoke to Melissa today," the office manager. " She

ran a report on production by dentist, which reinforced for
us her concern," right?
A |"'mreading it as you are. Yes. | did not send this

e-mil .
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Q | understand that, but you responded to it, M.
DeRose, and so you read it at the tinme, didn't you, sir?

A |"'msure | read it, yes.

Q She said: "Ryan and Kathy do all they can, but the
ot her dentists m ght be slacking."

A Ckay.

Q And so this office manager was using the production
per dentist statistic to see if her sense of whether these
doctors were slacking and hurting production -- she was using

it for that purpose, wasn't she, sir?

A It sounds like as if she took it upon herself to do
it, yes
Q "I told her I would pass this info on to you," and

that's you, M. DeRose, right?

A It's to me and M ke, but I'mone of the "you's,"
guess.

Q Ki rk Kochenberger had spoken to this office manager on
t hese subjects of dentists slacking and some doing all they
could do and others sl acking, and he's reporting it on to
you, right?

A Ckay.

Q He's reporting it on to you to "see if we can address
it without nentioning her nane,"” right?

A That's what it says.

Q Ckay. Let's look at the top and see what your
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recommendati on was, because this is your response to that
request: "Wat should we do about dentists who are sl acking,
as confirmed by review of the production per denti st
statistic?" R ght? That's what we're | ooking at right now?

A No, | think ny response is about the |ead denti st
establishing a policy that only allows certain children to
cone into the clinic at certain tinmes. That was ny response.

Q And FORBA was not about to let a dentist establish a
policy that mght actually be in the interests of young
children, was it?

A In the interests of young children?

Q Yeah. Don't you renenber young children, tired after
lunch, a little fresher in the norning. That's what he
wanted to do?

A As | nentioned, ny children were not tired after
[ unch.

Q You didn't want himestablishing policies that this
| ead dentist thought m ght be good for the young chil dren;

you wanted himto do it the FORBA way?

A Well, that policy appears to ne to be a non-denta
policy, and --
Q Hs --

M. FIRST: Let himfinish.
Q | apol ogi ze. | stepped on your toes.

A | ' m done.
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Q You say "M.R " Is that
A | woul d guess so, yes.
Q "Call Harry"--
A Yes.
Q "And see if he has a policy."

t al ki ng about ?

A The non-denta
Q Ckay.
A Ri ght .
Q
children; just do as we tell
A No, that wasn'
Q "Wth that sa
what

t he production per

they could do on patients on a given day,

723

M ke Rounph?

that's the | ead dentist?

policy, yes.

you;
t ny nessage,

d, craftily ki

FORBA di d, when they knew that dentists,

denti st statistics,

t hat was your

That's the policy we're

"Hs is not to nmake policy; his is to work."

Don't be thinking about what's good for young

nmessage?
absol utely not.

ck his ass" and that's
after review ng

were not doing all

right?

A VWll, ny coment had nothing to do with production per
dentist. M comment was policy, concerning non-dental
scheduling -- it has nothing to do with per patient, so no to
your question.

Q So we know -- you know that FORBA had used it in 'O05,
"06 and '04, right?

A An office manager used it in --

Q She worked for the office in Geenville? Let me ask
you this, M. DeRose: Can you offer this jury sone

Val erie Wiite,

Seni or Court
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explanation for why, if in fact FORBA didn't endorse its use,

as we have seen by your FORBA partner, why, if FORBA did
endorse its use, would an office manager feel confortab
enough passing this up the food chain all the way to DD
Mar ket i ng?

A Sure. Qur software that we bought off the shelf
cal l ed Eagl esoft by Patterson Dental. It tracked all th

information. Wen you put in the chart to bill, you put

the child's nane, date of birth, treatnent plan, all the work

that had to be done; the X-rays could digitally be put in the

n't

e

, 1t

is

in

file. And the provider, the dentist that did the treatnent

on each visit, was denoted in the chart. So, in this

software that we bought off the counter, you can do al ways

ki nds of cues, all kinds of searches. And one of the
searches you could do, if you wanted to, was production
per provider. You could do production per patient. You
could do how many kids are five? You could do whatever
wanted. It was great software. W used a |lot of that
information in hel ping us manage the clinics. | know th
have every board packet, every board neeting, production
per dentist. W did not look at it on a nonthly basis;

was not discussed at the board neetings. It was not

you

ey

it

sonething that | encouraged people to use, so that's how it

cane about.

Q Ar | right that any |lead dentist or yourself or

Val erie Waite, Senior Court Reporter
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Rounph, anybody with access to the Eaglesoft, could pull up
this production per dentist at any tinme?

A Yes.

Q On any day that they wanted to?

A Let me clarify. I'mnot an |I.T. guy, so | don't know
if they needed -- and to be technical, | don't know exactly
who coul d and who couldn't, but it was in the software.

Whet her you needed access or a certain code, | don't know.

Q Are you suggesting then that that software had the
ability to restrict access to sone of its features?

A Again, I'mnot a software guy. | think it -- 1 don't
know. Qoviously, she could do it, so... she knew how to do
it.

Q So FORBA didn't restrict any access to this production
per dentist for its |ead dentists or its office managers?

A Ch, no; we didn't hide it --

Q May | finish, sir?

A Sur e.

Q Is it true that FORBA didn't restrict access to this
production per dentist statistic with any of its owners or
any of its lead dentists or office managers? They all could
use it if they wanted to?

A Sure. There was no reason for us to prevent them from
| ooking at it.

Q Real | y?
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A Yes.

Q Even though you think it's the nunber one trigger
point for fraud, you think there's no reason that you
shouldn't restrict access to it?

A Yes. W didn't restrict access to any physician.

Q The reason you didn't restrict access to it, M.
DeRose, is because FORBA was using it religiously, right?

A Absol utely not.

Q FORBA was using it in the Syracuse clinic, weren't

A FORBA was not using it, no.

Q Let me hand you what has been marked as Exhibit 101G
101G is base 46184 of the original 101, and let me ask you if
you can identify this as a July 21, 2005 e-mail from Jacob
Kochenberger to you and ot hers.

A It is fromJacob and | amlisted as a recipient, yes.

M. LEYENDECKER: Plaintiffs offer 101G your

Honor .

THE COURT: Any objection?

M. FIRST: No objection.

THE COURT: Exhibit 101G received.

(Whereupon, Plaintiff's Exhibit 101G was
recei ved in evidence)

Q Are you ready for ne, M. DeRose?

A Sur e.
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Q All I'"mdoing here with Exhibit 101G is orienting you.
Renmenber, we tal ked about Dr. Turner and how he net his
situation yesterday afternoon?

A Sur e.

Q This July 21, '"05 e-mail, there was sonme question
about whether he quit, resigned or had been term nated; do
you renenber that?

A Yes, there was.

Q This e-mail fromJuly of '05 says: "Janine Randazzo
has been hired to work in Syracuse. She wll be the new | ead
dentist to replace Turner." And that's true, right?

A Yeah.

Q She was the |l ead dentist that foll owed the denti st
that wouldn't produce and got ran off?

A That part is not true, but she did replace Dr. Turner,
yes.

Q As the | ead dentist?

A Ri ght .

Q And then there was Dr. Khan that replaced her as |ead
dentist in Syracuse?

A Dr. Yagoob, yes.

Q Dr. Yaqgoob Khan, | believe is how he pronounces his
| ast nane. Dr. Randazzo was using that production
per dentist statistic, wasn't she, M. DeRose?

A Not that |'m aware of.
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Q Ckay. Well, let's ook at Exhibit 46. This is in
evi dence.

A Ckay.

Q You're famliar with these -- this is one of those

performance revi ews?

A Sur e.

Q You're famliar with those?

A Ri ght .

Q You did themon the |ead dentists?
A Yes.

Q And they have nothing to do with the quality of care,

the clinical quality of care, do they?

A | was not a dentist.
Q Ri ght .
A | couldn't evaluate quality of care.

Q So at |east we know when you were conducting a
performance review of a |l ead dentist, one thing we know you
weren't doing is you were not evaluating the clinical quality
of their care?

A | never evaluated quality of care, no. | could not.

Q W' ve seen this exhibit before the other day, and this
is the lead dentist's evaluation of Dr. Naveed Aman?

A kay.

Q And you understand he's one of the defendants in this

case?

Val erie Waite, Senior Court Reporter
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A | know Dr. Aman, yes.
Q And if you scroll down here on Exhibit 46, you see

this is from Decenber of '05?

A Ckay.
Q And then on the second page, we'll focus on the second
page. Down here at the bottom .. where it says: "In

conjunction with your enployee, establish a witten
devel opnent plan. Limt the focus to one to three areas.™
And do you see that the plan that Dr. Aman, together with the
| ead dentist, Dr. Randazzo, devel oped was to inprove
production by doing nore procedures on each patient, right?
A That's what it says, yes.
Q Now, the only way -- or a way that Dr. Randazzo woul d
know t hat she wanted Dr. Aman to inprove his production was
by studying the production per dentist statistics, right?

A Ch, no. She could know a | ot of ways.

Q | said "a" way?

A | thought you said the only way.

Q No, sir.

A Ckay

Q That's certainly true. She could be using production

per dentist, "No, you're not generating enough. You need to
generate nore dollars by doing nore procedures on each
patient," right?

A She coul d have done it, right.

Val erie Waite, Senior Court Reporter
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Q Do you recall we've seen in the context of Dr. Turner
yesterday, Exhibit 101E -- may | see that, Chuck, please?
Remenber this e-mail, M. DeRose?

A | do.

Q M. Rounph did the production per dentist in the
Syracuse clinic?

A He did.

Q And this was after Turner had been term nated?

A No, | think he was still there -- well, he worked

there; his nane is on there.

Q "No need to rip Turner's ass,” and if you would |ike
to see the e-mail where he was termnated, | can show you
t hat .

A | nmean, he was still there. Yeah, he nmay have been

given his 90-day notice. So you confused ne there for a
m nut e.

Q M. Rounph is using production per dentist. A few
months later, the |ead dentist is telling an associate
dentist, "You need to generate nore dollars by doing nore
procedures;" you just saw that?

A Ckay.

Q Now, it wasn't too much | onger that you sent Dr.
Randazzo to open a clinic in Baltinore or the east coast;
does that refresh your nenory?

A | think she noved to Virginia. | don't think it was
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Bal ti nore.

Q Virginia. And she was sent by FORBA to serve as the

| ead dentist in a Virginia clinic?

A She wanted to nobve and we acconmpdated her desire to

nove.

Q And so FORBA needed a new | ead dentist for Syracuse?

A Sure, yes.

Q And that lead dentist, the one that's becone "quite

t he producer,"” that's who the | ead dentist becane?

A Yes.

Q And you know that Dr. Khan, shortly after he becane
the lead dentist for Syracuse, began using the nunber one

trigger point for fraud in adnonishing his doctors that they

weren't produci ng enough, right?
A | knew that? No.
Q You certainly did.

A No.

Q Ckay. Let's look at Exhibit 101F. 101F is the 46257
base page out of the original 101. WM. DeRose, if you can

identify this as a May 31st, 2006 e-mail fromDr. Aman to

you, M. Rounph, and to M. Lane?
A Yes.
MR. LEYENDECKER: Plaintiffs offer Exhibit
your Honor.

THE COURT: 101F, you said?

Val erie Waite, Senior Court Reporter
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M. LEYENDECKER: 101F, your Honor.

M. FIRST: No objection.

THE COURT: Exhibit 101F received.

(Whereupon, Plaintiff's Exhibit Nunmber 101F was
recei ved in evidence)

Q Let's ook at the top here, M. DeRose. My 31, 2006.

See that?
A | do, yes.
Q You probably don't know this, but 1'Il tell you,

Jereny's first day of treatnent at Syracuse is May 23rd,
2006.

A | renmenber that, yes.

Q So this is about a week after Jereny first visited the
Syracuse clinic.

A Ckay.

Q And Dr. Khan is witing M. Rounph about "broken
appoi ntnments at Syracuse."” Do you see that? See the
subj ect ?

A Yes.

Q And in the mddle of this discussion, he says:
"Yesterday, |I" -- that's Dr. Khan, right -- "I had a neeting
with ny doctors and di scussed with them about their
performance," right?

A Sure, yes.

Q Dr. Dmtri, and that's Dr. Dmtri Filostrat, he was

Val erie Waite, Senior Court Reporter
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one of the dentists at the Syracuse clinic?

A Ckay.

Q Is that right?

A Yeah, | briefly renmenber Dmtri.

Q Dr. Dmtri had made 1,591 in a day when Dr. Naveed,
and that's Dr. Aman, a dentist at the Syracuse clinic -- and
Dr. Koury, that's Dr. Koury Bonds, right?

A Yes.

Q "Dr. Dmtri had made 1,591 in day when Dr. Naveed and
Dr. Koury had nade approximately 3,400 each and | had nade
4,250." Dr. Aman is using the production per denti st
statistic and he's communicating with you and the partners,
is he not?

A | don't know what statistic he was using, but he sure
said: "Hey, each guy did this much."

Q The 1,591 a day, the 3,400 of Dr. Naveed and Dr.
Koury, and the 4,250, that's the production per denti st
statistic, isn't it, M. DeRose?

A That's how nuch each dentist billed that day, yes.

Q And that's production per day, isn't it?

A It's how much those dentists produced, yes. \Wether
that was pulled off the software -- | nean, it seens a little
odd that's it's 3,400 and 4,250. | nean, rarely were the
nunbers that clean. | don't know how he got it. | don't

know if he | ooked at the nunber of patients...
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Q Does he say approximately 3, 4007

A Ch, yeah, he says approxinately.

Q Wher ever he got it, he's using the nunber one trigger
point for fraud, isn't he, M. DeRose?

A In nmy opinion, that was a trigger point, yes.

Q And he knew it?

THE COURT: Wat was your answer ?

A In ny opinion that it's a trigger point for fraud,
yes.

Q And you knew he was using it in Syracuse on the three
doctors, in connection with the very doctors that are in
issue in this case, right?

A | knew he was using it?

A | knew he reported what each doctor did that specific
day, vyes.

Q He goes on to say -- he's not just using it for no
apparent reason; he's using it for the very danger you say
creates fraudulent activity, right? "He is consistently
under perform ng and yesterday | was very firmand told him
that this was not acceptable.” The "hinm' he's referring to
is Dr. Dmtri, and he's using the production per denti st
statistic to pressure himto produce nore dollars for FORBA,
is he not?

A | think he's using it in this case to tell himthat:
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"You're not doing anywhere near what everyone else is doing.
Wiy are you doing that?"

Q He told him "It's not acceptable that you're only
generating $1,591 a day." He's using the production
per dentist statistic to tell a doctor, "It's not acceptable
what you're doing," right?

A He said he's underperformng, yes.

Q So there really isn't any question that FORBA, its
owners, its officers, its lead dentists in the Syracuse
clinic were always using the production per denti st
statistic; is that fair to say?

A Not fair to say. FORBA didn't use it; | didn't use

M. LEYENDECKER: |'Ill pass the w tness, your

Honor .

CROSS- EXAM NATI ON BY M. FI RST:

Q Good norning, M. DeRose.

A Good nor ni ng.

Q What is the role of a |ead dentist at one of these
clinics?

A A lead dentist is to set the tone for the clinic.
They're to hel p encourage positive attitude, nmake sure that
every child is treated |like it was their own child. They're

responsible for helping wwth staffing after the initial
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staffing takes place. They evaluate and do performance
reviews on the other dentists; they' re responsible to work
from8 to 12 and 1 to 5; they're responsible to comunicate
back to the managenent conpany any issues, concerns, problens
that they may have. They are the person in charge of the
clinic. They are the manager, if you will, that sets the
tone and sets the expectation and then works with everyone to
try to neet the goals.

Q Now, you indicated that the software that you used --
what's the name of it?

A Eagl esof t .

Q Eagl esoft is an off-the-shelf, | think is the
expressi on you used, software?

A Yes.

Q What does that nmean?

A Patterson Dental is one of the |argest dental supply
conpanies in the United States and they devel oped this

software, their own software, and so | don't know how many

dentists -- thousands and thousands of dentists purchased
this software and use it in their dental clinics. It's a
billing software; it's a record-keeping software. It can do
all kinds of things. It can, if you want, for exanple, it

could print out |labels of all your patients, if you wanted to
send thema mailer, so it's very diversified and has a | ot of

different features to it.
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Q And it has various netrics, | think is the word that
you busi ness guys use, has netrics you can get out of it and

any dentist can get out of it who uses the software?

A Yes.

Q And are these -- what's a netric, just so the jury
knows?

A It's a nmeasurenent that you would use to neasure the

performance of whatever it is you're trying to neasure. |
mean, it hel ps you understand and conpare one to anot her.

Q And these netrics, are they standard netrics that a
denti st needs to run a dental practice?

A Most dentists, they're in a practice by thensel ves,
you know;, it's very inportant for themto know about their
producti on and about production per patient and nunber of
procedures and those types of things.

Q Ckay. So those netrics, as you call them are
standard netrics that every dentist tracks in every dental
practice in America?

A Absol utely, yes.

Q So what you were doing as the managenent conpany is
tracki ng the sanme neasurenents that other dentists and every
dentist tracks?

M . LEYENDECKER: (bjection, |eading, your

Honor .

THE COURT: Sust ai ned.

Val erie Waite, Senior Court Reporter
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Q Were these netrics any different than the netrics that
were followed by dentists throughout the country?

A They were not.

Q Now, you indicated that you yourself did not use
production per provider as a netric; is that correct?

A That's correct.

Q And | think you also indicated that it was not used by
the board. Wat do you nean by that?

A In our nmonthly board neetings, on our agendas, it
wasn't a topic that we discussed. W |ooked at production of
the clinics, but we didn't |ook at production per provider as
a board, nake decisions about production per provider. And
it was partly because of the way our clinics were set up, in
that we had four dentists, and | always felt it was a little
unfair to | ook at production per provider, unfair for the
dentists, because a dentist m ght spend two hours in the
hygi ene room checki ng exans and doing the treatnent plan, and
obviously they're not billing, except for the hygiene
appointnent at that tine. And if another doctor was in an
operatory for two hours treating a child like Jereny that had
a lot of decay, well, then, their billing would be a | ot
different. So in ny mnd it's always -- you know, it was
that's not always a reflection that that doctor is not
wor ki ng hard, because it depends where they were at in the

clinic, so it was a neaningless statistic to ne.
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Q And how did you view the clinics? Wre they viewed --
well, | guess, were they considered a team of sone kind? |
mean, how did you view the clinics in terns of their
structure?

A Yeah, we did it on the team approach, where our goals
were set as a clinic-wide. W never set individual provider
goals. The clinics, based on their size and their |ocation
and all of our expenses, we would -- |ike any business, we
woul d devel op a budget. And, you know, to stay in business,
here's our budget, and if we're perform ng bel ow our budget,
we need to increase sonehow, we need to do better. And our
goal was to be above budget. So they had to work together as
a team And with as many children as we would see in a day
and wth the demand that our clinics had, it was the only way

for us to provide as nuch care as we did, is that if everyone

wor ked for a team |f soneone said, "I don't do
t hree-year-olds"” or "I won't do that kind of procedure,”
whatever it is, that was detrinental. You know, we had to

have an attitude where "Hey, everybody does whatever it
takes," and you pitch in. And if your patient didn't show up
because their autonobile was broke, get up and go help
soneone else. It doesn't nmean you have the next 45 m nutes
off. You can't go play on the Internet. You can't go nmake
personal phone calls in the back, in the break room You

have to help the clinic as a whole to perform
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Q Now, you've been asked about sone e-mails that have

goals for the clinic, financial goals --

A Ckay.

Q -- for the clinic. How did you know or how did you
have any idea of what a goal -- what goal was realistic for a
clinic?

A It was based on our historical understanding of the

busi ness and what it took to run the business and how nuch
nmoney it took to operate the business. So we had a very
good -- you know, we were the first conpany to do this. W
couldn't foll ow soneone else. There was no other conpany
that was building multiple clinics that just served the
under served children, and so | couldn't go to IBM s pl aybook
and say, "Oh, here's how IBMdid it." So we were creating
things as we went along, and we learned a lot of things. And
we al ways changed, because |ike anything el se, we nade
m st akes along the way. So that's how that worked.

Q Do you know how many e-mails have been produced in
this case that were generated by the A d FORBA?

A In this case? | think they've got 400,000 e-mails of
ours that were produced.

Q And you were asked sone questions about this
production per provider. | think | counted there were six of
themthat reflected that sonebody, either at a clinic, MKke

Rounph, |ooked at that statistic; is that correct?
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A | didn't count thembut if you say it's six -- it
wasn't -- | nean, it didn't happen. The e-mails that was
specifically discussed, | was telling the new owners -- they

wanted that information, and | said, "Hey, guys, we don't
track that information, and | suggest that you don't track it
because it's a trigger point for fraud. Don't do it; |
didn't doit. | didn't need it; you don't need it."

Q Let me ask you about hiring dentists. | think you
said yesterday that hiring dentists and certainly firing
dentists is a difficult thing to do?

A Yes.

Q Can you descri be what you neant by that?

A Okay. Well, there's not a whole |lot of dental schools
in the U S. and sone have closed recently, and dentistry in
general is understaffed by dentists and not a whole |ot of
dentists want to conme out of dental school and work on
underserved children. Mst dentists don't want to work on
children, let alone the popul ation that has 80 percent of al
the tooth decay in the United States. It's a lot of work.
You' re doing procedures; you're doing work; you have
troubling cases, not only troubling, but to see the decay and
the rot, it's not great. So, you know, we couldn't pay great
pay. W thought we paid good pay. W would offer dentists
$10,000 a nonth. W would pay for all their health

insurance. W would give thempaid tine off. W paid for
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their mal practice insurance. W tried to take care of them
as best as we could, but there was a |imt of what we could
do as far as salary went. So when we recruited dentists, you
know, we had to have a special person that not only wanted to
practice dentistry, but they had to want to serve the
underserved. They had to want to work in a clinic where you
were going to have young children, and there was going to be
crying and screamng and a |l ot of decay, and you had to do
that every day, day in and day out. So it took a speci al
person, and it took us a long tine to find those type of
doctors. And we devel oped great relationships with dental
school s across the country, and we would go out and we would
interview, and we would interview a |lot, but we wouldn't hire
everyone we interviewed. W wouldn't hire a | ot because we
just knew sonme were not going to make it in our clinic. They
just -- they wouldn't nake it.

So | personally tried to interview every dentist, and
so that required a lot of travel and a lot of tine. | wanted
to be there so | could get a feel for what kind of person
they were and | didn't make all of them but | nade nost of
them And so that was a big challenge for us, was to keep
our clinics staffed with high-quality people that wanted to
wor k on the underserved popul ati on.

THE COURT: Ckay. |It's about a mnute "til 10.

My notions start at 10, so we'll take our break now.
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Enj oy your break. Don't talk about the case; don't do any
i ndependent research, and |I'll see you guys back here at
11 o' cl ock.

(Wher eupon, the jury was excused and a recess

was taken at 9:57 a.m)

THE COURT: Ready for the jurors?

M. LEYENDECKER: Yes.

(Wher eupon, jurors brought back into the
courtroom

THE COURT: Ckay.

CONTI NUED CROSS- EXAM NATI ON BY MR. FI RST:

Q Good norning again, M. DeRose.

A Good nor ni ng.

Q Do you renenber being asked repeatedly about whet her
it was FORBA' s way or the highway?

A | do, yes.

Q Now, just before the break, you described to the jury
what was involved in hiring dentists. Can you estimate over
the years that you were involved with FORBA the nunber of
dentists that you hired?

A Wl |l over 300, |I'm sure.

Q And what was the nunber of dentists over those years,

out of the 300, who were fired?
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A Fired for cause?

Q Fired for cause.

A Less than ten, probably.

Q So when M. Leyendecker says it was FORBA's way or the
hi ghway; is that true?

A Not true.

Q Now, | want to take you back a little bit and ask
about yourself. \Were are you fronf

A | was born in Pueblo, Colorado, a hundred mles south
of Denver.

Q Do you have a famly?

A Yes, | do. MW wife, 29 years. | have two children.

Q Can you tell the jury a little about your educationa
backgr ound?

A Sure. | attended the University of Col orado on a
football schol arship, graduated fromthe University of
Sout hern Col orado with a degree in business, and then
attained ny M.B. A in business as well.

Q And you indicated that you went on a sports -- a
football scholarship to Southern Col orado?

A Oiginally it was Col orado University, Buffal oes.

Q And can you descri be your involvenent in sports over
t he years?

A Quickly, sure. It was always a big part of ny life,

athletics, grow ng up, as a youngster, high school, college,
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after college. | was the owner, head coach and pl ayer of a

m nor | eague football team | was a free agent with the

Denver Broncos. During the strike season, |

was t he

defensi ve captain of the New York G ants, played |inebacker.

Q Dd you play with any Hall of Fanme players in that?

A Yeah, | got to play with Lawence Taylor, which was

fun, interesting.

Q | want to now go to -- about your father. | want to

tal k about your father, Dr. Eddi e DeRose.
A Sur e.
Q How ol d is he now?
A He'll be 79 in Novenber. He's 78.

Q What's the state of his health?

AL He's an awesone guy. He's tough. He's got

Par kinson's. It's progressing, but he cones

every day. We try to go to lunch every day.

to the office

He can get

around, comes to his grandsons' ganes, and he's nmaking the

nost of it. He's not sitting at honme wtheri
doi ng the best that he can.
Q Now, he 's a dentist?

A Yes, he is.

Q And could you tell us about his practice of dentistry

over the years?

ng away. He's

A Sure. Sure. |I'lIl be quick. His father, Bruno, ny

grandfather, was a first-generation American,

Val erie Waite, Senior Court Reporter
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school, started a dental clinic in Pueblo, 1928. A little
office, just him And when ny father graduated from denta
school, he joined ny grandfather and they built their own
clinic in the -- outside of downtown, which was about three
mles away at the tine. And then in 1965, Medicaid was
entitled by the Federal Governnent. Oiginally, the dental
benefit wasn't included in the entitlenment. It cane a couple
of years later. But once the dental benefit to Medicaid, ny
Dad was one of the first guys that started seeing Medicaid
children. And at the tinme, he got a lot of grief for that.
He got a lot of ridicule fromthe other dentists, and, you
know, they didn't like the fee schedule; they didn't like the
paperwork. They thought that -- they thought that it was --
| don't know what they thought, but he got a lot of grief
about it. But he continued to do it because he |oved the
children, and he wanted to do -- he didn't m nd goi ng agai nst
the grain a little bit and doing sonething that wasn't the
nmost popul ar thing to do.

So he continued to do that and his practice grew in
notoriety for being great care and they would serve anyone.
I f you belonged to the country club, you could bring your
kid. |If you were on Medicaid, you could bring your kid. And
as | think Dr. Rudy nentioned, kids canme frommles and mles
and mles. | know there was several famlies from Garden

Cty, Kansas, which was over 200-sone mles away, that would
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cone all the way to Pueblo for dental care. M brother M ke
graduated from Crei ghton as val edictorian of his dental
class, joined ny father, and they continued to work on

Vedi cai d kids.

In '95, the state kept asking ny father, "You know,
you have to do this other places. W need help in Col orado
Springs. The dentists in Colorado Springs are not serving
the Medicaid kids. WII| you please build a clinic in Springs
and do what you're doing?" And he said yes. He was still a
practicing dentist, went to work every day. He went to work
every day until we sold and practiced dentistry every day.

So he opened the clinic in Springs and he would drive
back and forth. He would spend tine at both. M brother did
the sane; ny uncle did the sane. And then the state cane to
him and said, "Hey, we'll give you $100,000 to help you start
aclinic in Denver, a grant.” And "we need you here. Please
cone." So he did. And Kim Sal azar, the director of Medicaid
at the tinme in New Mexico, knew ny father, knew the clinic,
knew all three clinics now, cane to himand said: "Wuld you
pl ease consider com ng to New Mexi co?" And he did.

So all this took place over five or six years and |
was running ny own business at the tinme and it was taking a
ot out of ny father. He was practicing dentistry; he was
doing a |l ot of business things that he wasn't used to doing,

for multiple clinics, and the toll was heavy, and we began to

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Cross-Exam nati on 748

tal k and he asked if I would help him develop his idea and we
could serve nore children.

At the time, the Surgeon Ceneral had issued a report
that dentistry wth Medicaid kids was the silent epidemc --

M . LEYENDECKER: Your Honor, may | ask we
proceed with a question?

THE WTNESS: Too much?

THE COURT: Well, you did go afield of the
guestion, so try to -- try to answer. And you're bringing
in stuff that's hearsay, so why don't you --

Q | asked you about your father's dental practice and
the history of it, and now | think you're at a point where he
had asked you to becone involved in trying to --

A Ri ght .

Q -- expand this notion of providing care to these
under privil eged kids under the Medicaid program Can you
tell us about that, how that evolved and ultimately the
formati on of FORBA?

A Sure. | was sonewhat famliar with it because of ny
father, ny brother, ny uncle, but we spent a lot of tine
studyi ng exactly what the situation was, what the need was.
| | ooked at it from a business perspective, what's the
demand? And what we found was the demand was unlimted, that
t here was nobody serving Medicaid children. There was no

conpany that dedicated their clinic solely to Medicaid kids,
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and we knew that 80 percent of all the dental disease was in
20 percent of the children, the underserved, so we forned
FORBA. | was entrusted as the president and C.E O |

devel oped the staff. Actually, FORBA subcontracted with DD
Mar keti ng and we provided all the non-dental services.

Q Let ne ask you about that. There's questions about
the FORBA nodel. Can you describe to the jury what that
nodel was?

A Ckay. | know you heard about it alittle bit from Dr.
Mueller, so I'll try not to be repetitive, but our nodel was
to locate in nei ghborhoods where there were no dentists, |et
al one dentists serving Medicaid children, and spend a mllion
dollars, which is a lot of noney for a dental clinic, and
build a beautiful, brand-new, state-of-the-art clinic.

At the tinme, Medicaid children were usually by Public
Heal th, where you sel dom got an appointnent. You would go in
and take a nunber and wait until your nunber was called for
an appointnment. So our concept, our nodel was every patient
got an appointnent. Every patient was treated as if they
were your own child. Every nother or father was tal ked to by
a doctor. Rarely happened with Medicaid clinicians. They
were consulted. They were advised and they were asked for
consent, if consent was needed. And our nodel was to be
highly efficient in the front office, that our charting would

be neticul ous, that we knew in the rei nbursabl e programthat
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you were going to have audits and you were going to have
peopl e | ooki ng over your shoulder. So we knew that we were
going to do the best we could do it.

So we structured it in such a way that we were very,
very efficient in the front office, and our nodel was to have
mul tiple doctors. Because of the broken appointnent rate and
because of the demand, we had to have four doctors, our
hygi ene room fully staffed and plenty of assistants. Each of
our doctors always had two assistants, which is very unusual
in dentistry. It's helpful with small chil dren because
there's a lot of things going on all at once, and to have
anot her set of hands is very hel pful.

So our nodel was to do what no one el se wanted to do
and to do it great, and what's happened with our -- 1'Il
stop, | guess. | could keep talking.

Q VWat was the role of the managenent conpany, FORBA, in
that relationship?

A Sure. FORBA housed the partners as a | egal ownership
entity. It had a contract with each clinic. Each clinic was
a separate corporation. They were all separate, individual
busi nesses, LLCs. They would sign a contract with FORBA to
provi de non-dental services, the human resources, hiring,
firing, initial hiring, firing, human resources, helping with
that whole entire process, the marketing, the strategic

devel opnent, the financial, all of the non-dental. And then

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Cross-Exam nati on 751

FORBA subcontracted with DD Marketing, which was ny conpany,
because FORBA didn't necessarily have any enpl oyees at the
tinme. They subcontracted with DD Marketing and we perforned
the services, and those were all the services we perforned.
W ended up with 40 enpl oyees in DD Marketing that

were doing one thing or the other for the dental business,
and | believe we had around 1, 300 enpl oyees all together,
i ncluding the enpl oyees at the clinics.

Q Now, did FORBA have a dental phil osophy?

A |"mnot a dentist and | think you all know that. 1In
nmy opinion, we did not have a dental philosophy. W
understood the C M. S. guidelines, as Dr. Mieller explained.
W understood A A.P.D. They spent a lot of tine, noney and
research on our popul ation, the underserved. They had
recommendati ons and guidelines of quality of care, kind of
care. And if our philosophy -- if we had a dental
phi |l osophy, | would say it was that philosophy, and those are
the articles that we gave our doctors. Those are the manuals
and docunents that we would refer themto. And as to dictate
treatnment and to dictate what to do, when and where and how,
t hat never happened, never happened.

Q Are you aware of any instance, any tine in the
exi stence of FORBA that a dentist was told how to treat a
particular child?

A | think if you talked to every dentist that ever
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wor ked for us, they would say to a person that | never told
them what to do, what not to do, once they were in a child's
mout h.  Ever.

Q Was any dentist ever told or encouraged to do
unnecessary work?

A Absolutely not. It wasn't who we were; it wasn't what
we were fromthe beginning to the day that we sold. And nore
than that, you didn't need to do unnecessary work. Qur Kkids
were bonbed out. They were -- there was decay, and it's sad,
really. | nmean, there was so nuch decay that we couldn't do
it all, and -- but we were trying to nake a difference. You
know, we would see over a half a mllion children a year, and
| often think what woul d have happened if we woul dn't have
done that?

And the other conpanies that now exist that are |ike
ours, they all came from our conpany in one form or another.
They either worked for ny father, ny brother, or they worked
at one of our clinics and they went out and grew their own
conpani es. And so our conpany not only had this initial
i mpact, the inpact has really made a difference in the
Medi cai d popul ati on.

Q Are you aware of a dentist ever being encouraged or
told to commt dental mal practice?

A Well, absolutely not. W had so nuch at stake. W

would never do it. W didn't need to do it. | mean, it

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Cross-Exam nati on 753

never even entered ny m nd.

Q Now, what was your job, M. DeRose, w th FORBA?

A That's what ny wife used to ask ne, that question. M
title was C E. O, president, so ny job was a little bit of
everything. | was responsible for it all, at least | thought
| was. That's the burden | put on nyself. And I was
responsi ble for the success of the conpany. | was
responsible to pay the bills, to make sure everybody got
their payroll check. | was responsible for the fact that we
weren't doing anything illegal, fraudulent, that there were
no activities going on in the clinics, that anyone could cone
in and say, "Hey, you guys did this and that and this." |
was troubl ed about that constantly. | was troubled about
paying the bills. | was responsible for the notivation and
the personality of ny staff, and | felt | was responsible for
the personality of the clinics, that we were going to be
positive and we were going to treat these kids that didn't
get great treatnent in healthcare; we were going to treat
themdifferent. They were going to | ove us and we were going
to love them and | felt that burden as the C E O, and
really, as | wanted ny father's |egacy and his idea, the
great thing that he did, | wanted it to expand. | thought it
was good.

Q Now, as part of running FORBA, did you keep track of

t he revenue produced by the clinics?
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A Ch, yes.

Q Ckay. And we touched on that before the break?

A Yes, every day.

Q And how woul d you know -- how woul d you know whet her
clinic is functioning well or not?

A Qur experience allowed us to know what a clinic could
produce with a certain staffing plan and a certain nunber of
patients. It wasn't rocket science. | nmean, we work hard,
but we're not the smartest people in the world, and so we
knew over time this is what a clinic that size with that nmany
doctors could do.

And the great thing was that the doctors, they didn't
have to be superdoctors. |If they put in a day, if they
worked from8 to 12 and 1 to 5, this is what they could do.
They didn't need to have roller skates on. They didn't need
to do work that didn't need to be done. They just needed to
show up, be positive, love the kids, do your dentistry. And
if we could do that, we would nmake our budget, and when we
made our budget, we made a profit, and that enabled us to
keep building clinics.

Q How were these budgets set -- | think you described
how t hey were set, but were they high budgets, |ow budgets...

A Conpared to other dental clinics or conpared to what?

Q Just conpared to your own -- were they doable or --

A As | nentioned, it was very attainable, our budgets.
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It didn't require, and | think if you talked to any of our

dentists, they'Il tell you the sane. It

super human effort to make our budget.

Q Now, it's been suggested here that you just were doing

FORBA to sell it?

A No.

Q The conpany was ultimately sold in Septenber,

Sept enber 26t h of 20067?
A Yes.
Q Was the conpany set up for

tell the history of that?

A Yeah, | told you a little bit about it. The conpany
started because ny father was asked to help. And | got

i nvol ved because | was asked to help ny father. | wasn't

sale imediately? Can you

t hi nki ng, "Yeah, | can do this and | can

can sell it." He said, "Hey, son,

idea?" And | said yes. And so that was ny notivation. That

was ny intent. That's why | got started. | never thought of
the end. You know, | didn't know we were going to be as
successful as we were. | didn't know that. So | didn't
start it to sell it.

Q How did it cone about ultimately that it was sol d?
A | was in ny office one day in April of '"06 and | got a

phone call. A gentleman identified hinself as Geg Park. He

said that he and | had net in New
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banker. | said, "Geg, | don't remenber you. |'mnot saying
we didn't neet. I'msure we did." He said, "I have soneone
that wants to buy your business.” And | said, "Wll, you

know, ny business is not for sale.” | said, "I don't want to

go through that process.” And he said, "No, this is a
serious conpany; they have experience in the Medicaid space.
They have been | ooking at your conpany for a long tine,"
what ever that neant, "and they want to buy it." On that
phone call, | told him | said: "Here's three conditions:
Here's the price, here's the terns as far as nmanagenent
continuing with the new conpany, and here's a comm tnent |
want you to nmake to all ny enployees.”™ And he said, "I'lI
ask them" So he calls nme back a week later and says,
"They'll do it."

So we nmet -- we had a neeting and six nonths later we
sold and ny three things that | said at that very initial
phone call pretty nuch cane about.

Q And, M. DeRose, in that process, between when there
was an interest in selling and when it was sold, was there
sonet hing called due diligence done?

A The conpany --

Q Before you answer that, could you just tell us what
due diligence is?

A Due diligence is when a conpany is going to buy

anot her conmpany, they investigate everything about that
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conpany, because you don't want to spend a |ot of nobney and
buy sonething that then you find out later, "Ch, gee, it's
not what | thought it was." So conpani es conduct due
diligence. They conducted due diligence on us for a |long
time and they spent -- 1've heard as high as eight mllion,
but I knowit was mllions of dollars on due diligence,
checking us out. They went to our clinics; they checked out
our bank accounts; they checked out our billing system they
checked out charts; they went through everything --

M . LEYENDECKER: Your Honor --

A -- everything they could possibly go through.

M. LEYENDECKER: H s testinony here is hearsay,
tal ki ng about what the people did or didn't do. He didn't
know.

THE COURT: It is hearsay. bjection sustained.
Q Just say what you know to your know edge, not what

peopl e told you, based on what you experienced.

A All I knowis all the due diligence ran through ne.
They sent ne a list of all the information they requested.
They asked ne for access to the clinics, and we gave them
everything they wanted. W turned over any docunent that
they wanted. Wen there was things that | thought they
didn't need or didn't need to know, | would tell them as you
saw in the e-mail. And they spent a lot of noney. At the

end of the day, they thought everything was great and they
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bought our conpany.

Q And who were these people who were asking you for al
this information?

A It was the purchasing group |led by Sanus, which was
t hree indi vidual s.

Q Dd they have consultants working for themas well?

A Ch, they hired nunmerous consultants. | renenber the
Bai n conpany. | remenber an insurance consultant. |
remenber a billing consultant. So they hired nunerous

consultants that helped themwth their due diligence.

Q And after the sale was consunmated on Sept enber 26t h,
2006, you no longer had anything to do with FORBA or the
clinics, as | understand it?

A Correct.

Q Now, | just want to go back to this issue of
production and the dentists having to produce. You saw the
performance review that was up there with Dr. Rapazzo --
Randazzo, | should say, Dr. Randazzo?

A Yes, | did.

Q Based on seeing that, was there anything wong with
her | ooking at what the production was of the doctor at that
point in tine?

A | think as a nmanager you have to eval uate your
enpl oyees, and you have to |look at their production and how

productive are they. So | don't think there's anything wong
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with looking at it.
Q In terns of as a nmanager, what are you | ooking for,
for themto do what?

A You know, we ask our enployees, and sorry to be

repetitive, but to show up on tine. Wen you' re at work, we

want you to work. Okay? You're there to work. And when
it'"'s time to go, it's time to go. So we asked for a ful
effort. That's what we asked. And nothing nore.

M. FIRST: My | have a nonent?

THE COURT: Yes.

M. FIRST: Nothing further.

M. HULSLANDER: No questions.

M. STEVENS: None.

M . LEYENDECKER: May we approach briefly, you

Honor ?
THE COURT: Yes.

(Di scussion off the record at the bench)

THE COURT: |1'mgoing to have to ask the jury to

step out into the jury roomfor a mnute.
(Wher eupon, the jury was then excused fromthe

courtroom

THE COURT: Ckay. We've had a bench conference,

at which tinme M. Leyendecker said that he thought that
based on the witness's testinony he had opened the door

questioning with respect to the lawsuit brought by New

Val erie Waite, Senior Court Reporter
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FORBA against AOd FORBA after the fact. | had the court
reporter read through the testinony that the w tness
testified, and | believe I"'mquoting it: "At the end of
the day, they thought everything was great and they bought
our conpany."”

Based on ny review of the docunents, in fact,

"At the end of the day," it's not clear what he neans by
"the end of the day." But in fact, we know that New FORBA
did sue A d FORBA and raised allegations about the
conpany. So | think he has opened the door.

However, | only think he's opened the door
slightly. So, M. Leyendecker, I'mgoing to allow you to
guestion himvery briefly on the fact that New FORBA sued,
but I'"'mnot going to allow you to introduce the conpl aint.
| think any type of inpeachnent of him based on that
statenment needs to be very brief, two or three questions.

M. LEYENDECKER: Let ne just make sure |'mwth
you, your Honor. Ar | allowed to exam ne M. DeRose about
the allegations regarding the pressure and the other
things that they allege were not great?

THE COURT: No, | don't think so, M.
Leyendecker. | think that would be beyond inpeachnent,
because essentially what this witness has testified to and
left the inpression with the jury was that New FORBA did

due diligence and everything -- and determ ned at the end
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of the day everything was great.

M. LEYENDECKER: So how about |'Il ask him
obviously, they filed a |lawsuit agai nst you?

THE COURT: Correct.

M. LEYENDECKER: And they filed a |lawsuit
agai nst you because they believed you had engaged in the

ki nd of conduct that is at issue in this case?

M. FIRST: |'mgoing to object.
THE COURT: | think that would be inappropriate
al so, M. Leyendecker. | think that -- because the

guestioni ng was about the due diligence effort that a
conpany would do in connection w th purchasi ng anot her
conpany.

M. FIRST: Judge, and he also said, and | think
| heard it fromyou actually, as well as him at the end
of the day they went through with the sale. | think that
kind of tells you when the end of the day was.

THE COURT: "At the end of the day, they thought
everything was great and they bought our conpany” is what
the transcript reads.

M. FIRST: | think that would --

THE COURT: But at the end of the day they
didn't think everything was great, according to what we
know, because they sued them So the way he answered the

guestion, it's not clear what inpression a jury is left
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with, whether they nean at the end of the day that they
thought it was a great conpany; it was a great deal. D d
they nean it the day that they conpleted their due
diligence? | think it's anbi guous.

M . LEYENDECKER: Part of that due diligence,
your Honor, was their request for production per denti st
reports, which he told themthey weren't getting, wouldn't
get and never would. And so | think whether there were
al | egati ons about they in fact were doing these things he
said they weren't is fair ganme in light of the connection
with the due diligence.

THE COURT: | disagree, M. Leyendecker. |
think you are entitled to raise the fact that they were
sued --

M. FIRST: Could | clarify wwth the w tness
per haps what he was tal king about by "the end of the day"?
Can we reopen?

THE COURT: | don't think that would be
appropriate, M. First. Good try.

M. LEYENDECKER: |'Il be very brief on it, your
Honor. | understand your ruling and I'lIl be very brief on
it.

THE COURT: All right.

(Wher eupon, the jury was then brought back into

t he courtroom
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THE COURT: Ckay. You nay proceed.

M . LEYENDECKER: Thank you, your Honor.

REDI RECT EXAM NATI ON BY M. LEYENDECKER:

Q M. DeRose, | would like to visit with you briefly
about a few of the subjects you touched on with your |awer,
M. First, okay?

A Sur e.

Q The first subject I would Iike to ask you about was
your sworn testinony to this jury that at the end of the day,
after all the due diligence New FORBA did, that they thought
everything was great, because that's what you just told them
right?

A Yes, they thought it was great and they bought our
conpany after that was done.

Q And after they bought your conpany, isn't it true that
New FORBA filed a | awsuit against O d FORBA because they
didn't think everything was great?

A They filed the |Iawsuit because we were fighting over
SOMe escrow noney.

Q Real ly? That's what the |awsuit was about ?

M. FIRST: |'mgoing to object.
THE COURT: And the basis of your objection is?
M. FIRST: |It's beyond your Honor's ruling.

M . LEYENDECKER: He opened the door, your
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Honor .

THE COURT: | believe he has opened the door.
" mgoing to overrule the objection.

Q Ckay. Let's talk about the all egations New FORBA nade
against Ad FORBA, after they found out what O d FORBA was
doing to the young children at its clinics?

A Ckay.

Q Shal | we?

A Sur e.

Q Because the all egations were not sinply about an
escrow, were they, sir?

M. FIRST: 1'mgoing to object to counsel
referring to allegations; they're sinply all egations,
never been proven anywhere. There's never been a hearing
about them --

THE COURT: But this is proper inpeachnment, so
" m going to overrule your objection.

M. FIRST: And it's also not a statenent by
this witness or Od FORBA, and it's hearsay.

MR. LEYENDECKER: Your Honor, in light of the
door that's been opened, the Plaintiffs would offer
Exhi bit Nunber 273.

M. FIRST: QObjection.

THE COURT: |'mgoing to reserve decision on

whet her the exhibit is received at this point, but you may
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guestion the w tness about the allegations.

M . LEYENDECKER: Thank you, your Honor.

Q M. DeRose, you are aware that, as an exanple, New
FORBA al l eged that O d FORBA concealed the fact that it was
pressuring dentists to increase production; you' re aware of
that, right?

A | was aware that they alleged that at one tine, yes.

Q You're aware that New FORBA in its lawsuit that it
filed against A d FORBA alleged that during negotiations with
New FORBA, Dan DeRose -- that's you -- falsely represented
that O d FORBA gquote, unquote, never used data regarding
production per dentist. You're aware they allege that in
their lawsuit against Ad FORBA, right?

A |'"'m aware they allege that, yes.

Q In a June 20th, 2006 e-nmail to A d FORBA, Dan DeRose

stated -- and this is an Exhibit 76 that the jury has seen,
right?

A | don't remenmber the nunber.

Q "W will not be forwarding production per dentist as

it is an irrelevant calculation. Never used it; never will."
That's your e-mail ?

A Yes.

Q And they allege you falsely alleged A d FORBA had
never used it because, in fact, as we saw earlier, they had

been using it?
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A They di d.
Q And O d FORBA had been using it, right?
A Had not, no.
Q They go on to say, "In fact, internal comunications

and docunents show that A d FORBA actively nonitored

production per dentist and actively and repeatedly pressured

dentists to keep production up." That's what they alleged in

their lawsuit against O d FORBA?

A They all ege that, yes.

Q And we've seen those e-mails, haven't we?

A Wi ch ones?

Q For instance, A d FORBA generated spreadsheets
tracking dentist efficiency, and A d FORBA did have

spreadsheets tracking dentist efficiency, did they not?

A "' m not sure what spreadsheets you're referring to.

Q A d FORBA generated spreadsheets that tracked denti st

efficiency, that specifically tracked individual dentist

production. That was part of New FORBA' s allegation agai nst

ad FORBA, right?

A Is that -- | don't renenber all the allegations.

There were a lot of allegations. | don't renenber them all.

MR. LEYENDECKER: Your Honor, perhaps it m ght

assist M. DeRose if | put the allegations up on the
screen.

THE COURT: The exhibit is not in evidence,
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| will allow you to show himthe exhibit.
M. LEYENDECKER: Let ne see if | can cone
around here. ..
M. FIRST: Your Honor, may | approach?
THE COURT: Yes.
(Di scussion off the record at the bench)
MR. LEYENDECKER: Thank you, your Honor. May |
approach the w tness?
THE COURT: Yes, you nay.
BY MR. LEYENDECKER:
Q M. DeRose, let's look at a few things that O d FORBA
sued -- excuse nme, New FORBA sued --
A New. W didn't sue them
Q New FORBA sued you.
A Me?
Q New FORBA sued O d FORBA, after they paid the noney,
right?
A Yes.
Q And after they |learned what was really going on in
your clinics?
A It was after they paid the noney, yes.
Q Par agraph 58, "After entering into the asset purchase
agreenent,"” and that's Exhibit 7 we | ooked at earlier --
A Yes.

Q -- "Od FORBA continued to pressure dentists to
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produce, specifically to ensure that the purchase price would
not decrease. In fact, in July of 2006, the purchase price
was reduced from470 mllion to 435 mllion." They made that
all egation, right, which had been based on A d FORBA' s
budget ed EBI TDA for 2006.

M. FIRST: Your Honor --

THE COURT: Wit a second.

M. FIRST: My we approach, please?

(Di scussion off the record at the bench)

THE COURT: |'mgoing to sustain the objection.

BY MR. LEYENDECKER

Q M. DeRose, did Od FORBA in this [awsuit agai nst New
FORBA, allege that contrary to the representati ons and
warranties in the A P.A, Exhibit 7, Add FORBA s financia
statenments did not reflect the true financial condition of
A d FORBA, nor did they disclose the reasonable possibility
of governnment action to recover paynents for unnecessary or
i nproperly docunented sources resulting fromdd FORBA's
i nappropriate push for production.”™ Was that one of their
al | egati ons agai nst you?

A | don't renmenber specifically, but if that was an
al | egati on.

Q Let ne show you Paragraph 59 of their conplaint and

see if that refreshes your nenory on that.
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A Ckay. That's what it says, yes.

Q Was one of their allegations against Ad FORBA, M.
DeRose that "in addition, Od FORBA did not conply with
applicable laws relating to the licensure of its associ ated
dentists and practice owners with regard to Small Sm | es
dentists Andrus, Knott and Kakarla"?

A Who was the third one?

Q Kakar | a?

A Is that an allegation? |Is that what you're asking?

Q The lawsuit filed against you, Paragraph 75, |I'll ask
you, does that refresh your nenory that O d FORBA did not
conply with the laws as related to licensure of those
dentists?

A They did allege that, yes.

Q Dd they allege, M. DeRose that "another exanple of
the practices' non-conpliance" -- and that's a reference to
the clinics, right? "The practices' nonconpliance wth
applicable laws and standards and as a result of the breach
of these warranties relating to Od FORBA's practice of
pressuring dentists to produce in order to inflate revenues,"”
they all eged that against you?

A They alleged it, sure.

Q Al right. New FORBA alleged that "this practice
created a culture within the Small Smles centers that

enphasi zed production over quality care, in clear
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contravention of applicable |laws and accepted standards of
care." That's part of what new FORBA sued old FORBA for?
A That was an al |l egation, vyes.
Q Anot her one of their allegations in this |awsuit,
whi ch you said they thought everything was great, was that
"Ad FORBA was al so responsible for providing orientation and
training to dental centers' dentists and staffs.”
M. FIRST: QObjection.
Q "The training was inadequate and did not ensure al
dentists and staff were sufficiently famliar wth the
gui delines of the American Acadeny of Pediatric Dentistry and
Medicaid billing guidelines.”
M. FIRST: Objection.
THE COURT: Legal basis?
M. FIRST: He interjected into the question the
summary of the testinony.
THE COURT: Overrul ed.
M. FIRST: It's to the formof the question.
THE COURT: | understood. Overruled. You can
answer .
A | can? Ch. That was an all egation, yes.
Q That New FORBA al |l eged that "A d FORBA provi ded
i nadequate training to its dentists, failed to nake sure they
were famliar with the appropriate guidelines and standards

of care," right?
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A Al | egation, yes.

Q Dd they allege that "Ad FORBA had other information
indicating the potential for investigations for other |egal
action but did not share with New FORBA," in breach of your
asset purchase agreenent. D d they nmake that allegation?

A That was an al |l egation, vyes.

Q They say, for exanple, in an internal e-nail
Def endant Muel | er warned of, quote, certain things we do
whi ch have caused concern on the part of parents, dental
boards or the nedia, end quote. H's list included: GOne, no
parents in the back, and that's a reference to FORBA' s
practice of not allow ng parents to go back with their
children, right?

A |"mnot sure what that's a reference to.

Q Nunber two, patient inmmobilization. That's a
reference to the use of papoose boards; isn't it, M. DeRose?

A It appears, yes.

Q And three, use of stainless steel crowns. Four,
anount of work done at one tine. These are all things we
tal ked about as part of the FORBA nodel, weren't they?

A W had a non-dental nbdel, yes.

Q They go on to allege, M. DeRose, "These very topics
were ultimately the subject of a joint federal/state
governnent investigation into the Small Smles centers, --"

M. FIRST: |I'mgoing to object to this.
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Q " -- Ad FORBA, and New FORBA, coordinated by the
United States Departnment of Justice." That's part of what
they alleged against Od FORBA in their lawsuit, right?

M. FIRST: bject.

THE COURT: (bjection overrul ed.

Q Ri ght ?
A That was an al |l egati on.
Q Those investigations did occur, did they not, sir?
A What investigations?
Q | nvestigations --
M. FIRST: (Qbjection.
Q -- by the --

M. LEYENDECKER: He said there was an
al | egati on.
THE COURT: Sust ai ned.

Q Let ne nove on, because | want to touch on sonething
el se you said during your direct exam nation, and that was:
"Most dentists don't want to perform work on Medicaid
children. W wouldn't hire soneone because we knew soneone
woul d not make it." Do you recall making those statenents?

A Yes.

Q Let ne show you Exhi bit 386 and ask you, M. DeRose,
if Exhibit 386 is a Septenber 16th, 2002 e-mail from M ke
Rounph to you and ot hers?

A 2002 --
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Q Excuse ne, 2002, thank you. Do you recogni ze that?

A | read that; it's an e-nmmil. | don't

but | read it, yes.

Q That's an e-mail from M ke Rounph to you, sir, is it

not ?

A It is.

M . LEYENDECKER: Plaintiffs offer Exhibit 386.

THE COURT: Any objection?

M. FIRST: | object on the grounds it's

immaterial, unrel at ed.

M. HULSLANDER: Sane objection.

THE COURT: Overrul ed. Exhi bit 386 received.

(Whereupon, Plaintiff's Exhibit 386 was received

in evidence)

Q Let's ook for a mnute at Exhibit 386, M. DeRose.

A kay.

Q This 2002, as you correctly pointed out, e-mail from

M. Rounph. The subject of the e-mail was Dr.

do you see that?
A | do.

Q And he's copied Dr. Mieller; your brot

DeRose; Rich Lane, and Dr. Rudy Padula on this e-mail as

well, right?
A Correct.

Q And Dr. Robert Brown was a doctor that
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interviewing and thinking of hiring for one of his clinics i
South Carolina, right?

A kay.

Q Ar | right about that?

A Let's see.

Q "Dr. Robert Brown is a dentist that has his own
practice in Newberry. Newberry is halfway between Col unbi a
and Geenville,"” and that's South Carolina, right?

A Ri ght .

Q And so FORBA was thinking of hiring Dr. Brown as a
dentist for one of its clinics in South Carolina?

A It doesn't say we were thinking of hiring him

Q Let's keep looking at it then. There was a question
of whet her nobody wanted to treat Medicaid kids, okay?

A Sur e.

Q "His practice is 25 percent children, of which 50
percent are Medicaid. He graduated in '78." You took that
to nean he graduated dental school in 19787

A | woul d assune, yes.

Q And so you understood that Dr. Robert Brown was
famliar with Medicaid children and the Medicaid popul ati on
and was, in fact, practicing on that very population at this
time?

A | assuned that.

Q Sure, fromthis e-mail from M. Rounph?
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A | don't know that | made any assunptions. | read the
e-mail. | don't even know if he's an expert; | don't know.
Q He says: "He started that" -- that being Medicaid --

"since the increase in fees in '99."

A Yes.

Q 75 percent of dentists now take Medicaid, and Medicaid
fees were increased in '99. 75 percent of dentists are now

taking patients with those fees?

A | have no idea if that's correct.
Q When M. Rounph goes on to say: "Wen | discussed our
dental phil osophies”"-- and he neans FORBA' s?

A It's hard to say what he neant.
Q "When | di scussed our dental philosophies, | told him

about behavi oral managenent and the ultinmate use of the pedo

wrap." That's the papoose board, correct?
A Yes.
Q "He was not in favor of it and sounded set in his

ways. He also is an instructor at the Medical College of
Ceorgia two Fridays per nonth, which he would not want to
give up. He is going to have rotator cuff surgery around
Thanksgi ving and woul dn't be able to start until after the
first of the year."

Now, the fact of the matter is, FORBA didn't want this
experienced dentist to Medicaid kids to be treating the

Medi cai d popul ati on, because he was not in line with FORBA's
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phi | osophy about when and how to use the papoose board,

right?
A No, not right. |'mnot even sure we were considering
hiring him

Q You woul dn't consider hiring a dentist who was
famliar with the popul ation, who had been practicing for
alnmost -- '"78 to 2002, for -- what is that, 25 years?

A | would love to hire a dentist |ike that, absolutely.

Q Even if he only practiced a couple of days a week,
you'd would I ove to have a guy that knew the popul ation, that
| oved kids, wouldn't you?

A Probably a couple days a week, it wouldn't work the
way we were staffed. W wanted full-tine dentists.

Q Do you think it would be good for young children,
young Medicaid children, to have an experienced denti st
provi ding them care? Wuld that have been a good thing for
t henf?

A To have a good dentist, yes.

Q Experienced with a population that you said nobody
wants to treat?

A That's what the facts say.

Q Not according to Dr. Robert Brown. "He is sending
resunme probably tomorrow. D.D." -- that's you, right?

A That's ne.

Q "I told himyou would be calling him Let ne know if
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you woul d prefer to have nme give the cat's on the roof

story." Do you see that?

A | do.

Q What that's a reference to, M. DeRose, is do you want

to |l et himdown easy or

that we don't want hinf?

A Is that a question?

Q Yes, sir. That's what

Mr.

Exam nati on

do you want ne to let him down easy

Rounph neant by that?

he's tal king about, cat's on the

A | don't know what
roof. | don't know what that is.

Q Let's ook at Exhibit Nunmber 97,
admtted into evidence.

A | don't think |I have it.

Q Exhi bit Nunber

Randazzo, M ke Rounph, you and others,

producti on.

A kay.

Q W' ve heard any nunber

is, "The only pressure we were applying is to show up and

work hard," right?

A Yes.

Q And | want to focus in on that concept as it rel ates

to this e-mail

A kay.

97 is an e-nmai

of times that your testinony

Q You see down here at the bottom

Val erie Wiite,
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February 10th, 2006, e-mail to Dr. Randazzo and Nadi ne
VandeWal ker. Was that one of the Syracuse office workers?

A Yes.

Q It has to do with Syracuse production update?

A That's the title, yes.

Q "Good production in January. Beat our daily
expectation by $700 per day," right?

A Yes.

Q So these guys are working hard, aren't they?

A Yes.

Q No indication they're drinking coffee and nmaki ng phone
calls and surfing the Internet. They're neeting expectations
and havi ng good production in January?

A Ri ght .

Q Let's | ook what happens ten days l|later after the good
production in January, up there at the top. Dr. Randazzo
says, "I keep urging the docs to do as much as you can on
each patient." That's pressure to do nore work, isn't it,

M. DeRose?

A No.

Q "l keep urging the docs to do as nuch as you can on
each patient."” If it was show up and work hard, why was
pressure being applied if they were showi ng up and wor ki ng
hard --

A That's from Jani ne, | nean..
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Q Your | ead dentist?

A Do you want ne to comment on what she neant ?

Q "' m asking you to answer ny question, which is: |If
all the FORBA nodel ever involved was show up at 8, work hard
until lunch, have a sandw ch, work hard until 5, if that's
all the pressure they got applied, why is she pressuring them
to do as nuch as they can when we know they're already
wor ki ng hard?

A She wanted themto continue to work hard.

Q Let's ook at Exhibit 46.

A Ckay.

Q You may have that -- actually, | think that's already
up on your stand.

A | gave all that away. | think it's -- | don't know
where | put it.

Q VWll, we can put it up on the screen. It's in
evidence. 46 is Dr. Randazzo's performance review of Dr.
Aman. Do you renmenber that one?

A W have | ooked at this.

Q Do you renenber | ooking at this earlier this norning?

A Ckay. Yes, | do.

Q Ckay. Let's go over to Page 2, because you're
famliar with the performance eval uations, aren't you?

A | was. |'mvaguely famliar now.

Q | want to zoomin here on this section called -- right

Val erie Waite, Senior Court Reporter



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dani el DeRose - Redirect Examnm nati on 780

here, "Quality of --" this last section right there, Chuck.
Thank you very nmuch. "Attendance." That's the one | want to
focus you in on. This is the performance review in Decenber
of '05 when Dr. Randazzo and Dr. Aman put together a plan
where he was going to inprove the clinic's production by
doi ng nore procedures on each patient. That's what this is.
Do you recall that?

A | recall that it's his performnce review, yes.

Q Attendance significantly exceeded FORBA' s rating
scale, as it relates to attendance, punctuality,
dependability, reliability and tinme nmanagenent. See that?

A Yes.

Q "Sunmari ze overall performance, including strengths.™
And his strengths are he's hard working; he's reliable; he's

eager to |earn?

A Ri ght .

Q If the pressure was only about show up at 8 and work
hard until 5, why would this | ead dentist -- Chuck, scrol
down -- if that's all the pressure was about, why would a

| ead dentist who is hard-working, reliable, is dependable, is
punctual , eager to |learn, why would she be pressuring himto
increase the clinic's revenues by doing nore procedures on
each patient, if that's not, in fact, what FORBA really

want ed?

A Well, I think Janine m ght have just been trying to
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continue to notivate him
Q W heard a | ot about altruistic notives on your part,
right?
A That woul dn't be ny definition, no.
Q Ckay. Let ne ask you, did FORBA spend $107,000 to buy
a box office at Bronco Stadium so you could watch footbal
ganmes?
A Not a box office, a suite. W did have a suite at the
Bronco ganes, yes.
Q Let me show you Exhibit 16.
M. FIRST: I'mgoing to object to this --
THE COURT: Exhibit 16.
Q Let me nake sure, M. DeRose, the $107,000 that the
FORBA board decided to use to buy a suite at the Bronco
St adi um - -
M. FIRST: QObjection.
Q And the FORBA board did decide that, didn't they, sir?
M. FIRST: Objection.
THE COURT: The basis of your objection?
M. FIRST: It's irrelevant and immaterial to
anyt hi ng asked.
THE COURT: | think it's already in evidence
here, his statenent -- the question was already asked and
he answered it, but |I don't know what this new question

is, so he's basically --
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Q The question is: D d the board, the FORBA board,
approve spendi ng $107,000 to buy a suite so the owners, the
FORBA board owners, could watch football at Ml e-High
St adi unf?

M. FIRST: QObjection.
THE COURT: |'mgoing to sustain the objection.

Q Was the $107,000 that was used to buy these tickets
Medi cai d noney - -

M. FIRST: Objection.

Q -- taxpayer dollars?

M. FIRST: QObjection.
THE COURT: Overrul ed.

A | have no idea where the noney cane from |If it cane
fromour operations, then it cane fromthe clinics, yes.

Q You talked a | ot about this, how you can set your
budget; do you recall that testinony?

A Yes.

Q And you said based on "our experience." And that's
FORBA' s experience. You set your budget based on what FORBA
had done with these clinics and the way it operated them
That's how they were set, right?

A Yeah, based on ny father's experience and his 30 years
of doing it, yes.

Q You didn't go out and | ook, for exanple, to see what

the typical dentist did with Medicaid patients and how nuch
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treatnent they were giving. You used your own experience and
your own level; that's how you set the budgets, right?
A | could not find another multi-clinic Medicaid
oper ati on.
Q Because you understand the corporate practice of
dentistry is illegal across the United States, right?
M. FIRST: QObjection.

THE COURT: Overrul ed. It's cross.

A The corporate practice of dentistry is illegal in sone
states.
Q In nost, including New York?

A I ncl udi ng New York.

Q Is Dr. Turner the doctor you term nated for cause, the
first lead dentist in Syracuse? D d you termnate himfor
cause or for sonme other reason?

A " m not sure.

Q You said one of the things you were responsible for
was to make sure that there was no fraudul ent activity going
on; did | hear that right?

A | felt that responsibility, yes.

Q Then why in 2002 when you saw that office nmanager
usi ng production per dentist, which you believed to be the
nunber one trigger for fraud, why didn't you take sone action
right then and there so that nobody woul d ever use that

agai n?
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A Vell, it wasn't used, as you know, frequently. It was
never used by nme, so maybe | did take action. |'mnot sure.
"' m not sure she used it again.

M . LEYENDECKER: That's all | have, your Honor.

Pass the w t ness.
THE COURT: Redirect -- or recross?
RECROSS- EXAM NATI ON BY M. FI RST:
Q You were asked about a conplaint?
Yes.
Were those all egations ever heard by a court?
No.

Were those all egations ever proven to anybody?

> o >» O >

Absol utely not.

Q And do you -- did you at the tine and do you
specifically today deny those all egations?

A Yes, | do.

Q And was that case ultimately -- that |awsuit
ultimately discontinued?

A It was.
M. FIRST: That's all | have.

M . LEYENDECKER: Very quick, your Honor.

THE COURT: Wit a second. M. Hul sl ander, M.

St evens?
M . LEYENDECKER: | apol ogize. | assuned

they didn't take the turn earlier --

Val erie Waite, Senior Court Reporter
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THE COURT: | think that's a pretty good

assunption, but I'll ask them anyway.

REDI RECT EXAM NATI ON BY M. LEYENDECKER
Q M. DeRose, on this lawsuit, new FORBA versus dd
FORBA, was one of the things they allege --

M. FIRST: I'mgoing to object to this. It's
out side the cross or redirect, whatever you want to cal
it.

MR. LEYENDECKER: He just asked hi m about the
| awsui t .

(Di scussion off the record at the bench)

M . LEYENDECKER: | have no questions, your
Honor. Thank you.

THE COURT: You nay step down.

THE W TNESS: Ckay; thank you.

(Wher eupon, the witness was then excused)

THE COURT: W usually break at 12:30 for |unch,
but we're done with a witness, so | think we'll take our
lunch from 12:15 to 1:15 today instead. It's a good tine
to break. Have a good lunch. Don't talk about the case;
don't do any independent research, and we'll see you at
1:15.

(Wher eupon, the jury was then excused fromthe

courtroom)
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THE COURT: | understand that M. First wants to
make a noti on.

M. FIRST: Yes, your Honor. |'mgoing to nove
for a mstrial at this time, based upon the reading of
those allegations fromthe New FORBA conplaint. As your
Honor knows, before the case started, the trial started,
your Honor had ruled that that conplaint was not
adm ssible in this case; it's just a series of
al l egations, and it should not be admtted because of
the -- nunber one, it was a series of allegations; nunber
two, it could poison this trial and this jury because it
is only allegations, and it's allegations nmade by New
FORBA against ny client. They're not even statenents by
ny client; they're just allegations.

When this first came up, you know, | said to the
Court that the door had not been opened because M. DeRose
essentially said that they did a due diligence, and at the
end of the day, they went ahead with the closing, the
purchase of the business. That's all he said. That did
not open up any doors and | raised that to your Honor at
the tine. And nonethel ess, your Honor ruled that the
al | egations could be used for inpeachnent purposes.

Now, | objected also to the conplaint being used
in that fashion and al so using the allegations for

i npeachnent purposes, particularly statenents nade by a
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party other than the w tness, and under those -- the Court
overrul ed the objections and allowed that to continue, and
now | find nyself in a position where all this prejudicial
stuff has cone in to this jury and has poi soned the
evi dence, because the evidence -- because all allegations
are now before the jury, including investigations by
governnent entities. | would submt that there is no way
to get this back into the bag and that we have been
severely prejudiced by these allegations conmng in.
They' re not proof of anything, and they're not even
appropriate for inpeaching M. DeRose. And | think under
the circunstances | have no choice, even though I'm
reluctant to do it, | have no choice but to nove for a
m strial because we have been unfairly prejudiced in this
case by that occurring.

M. HULSLANDER: | join. | join in the notion,
Judge. The witness in the first instance didn't open any
door to allow this conplaint to be used --

THE COURT: You nean you disagree with the
Court's finding that he did open the door?

M. HULSLANDER: Ch, yeah, | disagree wth the
Court's finding that he opened the door. He did not open
the door, in ny view, and it's solely ny view, I knowit's
not the Court's view, but all he said was they did due

diligence, and at the end of the day, which obviously
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meant when they bought the conpany, they believed that
everything was in good order. He did not -- what's nore
inportant is what he didn't say. Wat he didn't say is
that they didn't find out |later on, or there was sonething
|ater on that arose or that there was sone dispute |ater
on. He didn't do that. All he said was at the tine --
and everyone knows they do due diligence in order to
establish whether or not this is a deal they want to
pursue and finalize. Al he said was they did due
diligence and found everything in order, which is exactly
what was done, so there was nothing to -- they didn't nmake
any notion to preclude us or -- preclude Dennis from
of fering that kind of evidence because it's a fact.

Now, with respect to your -- your limting
question was "all you can do is ask if there was a
lawsuit."” He went one step further, which included
all egations of the lawsuit and the basis of the |lawsuit,
and the witness had no choice but to disagree with him
whi ch then in your Honor 's opinion opened the door
further, so it does nothing to bring this lawsuit into
this case. You've already ruled specifically that it's
not to be brought in.

As a result of bringing it in, you' ve allowed
himto ask questions about the governnment investigations,

whi ch you, too, have already concluded is not relevant and
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shoul d not be brought into this case. | nmean that -- that
by its very nature, whether they're allegations or not

al | egations, whether they denied it, it's poisoned the
jury. It's poisoned the jury because they know -- they
know t hi ngs that have no rel evance what soever to the case,
and there's absolutely no way for us or Dennis to defend
that, none. And now they know all this stuff about

i nvestigations and federal and state court investigations.
That's prejudicial, and you allowed themto ask that
specific question, and as a result of that, there's no
way -- there's no way we can overcone it.

THE COURT: M. Hul sl ander --

M. HULSLANDER: So | join in his notion.

THE COURT: M. Hulslander, as |I often tell ny
ki ds and ny grandki ds, when sonebody does sonethi ng wong
and they get punished for it, it's not the fault of the
puni sher, and in this instance, | did rule that the
material was not relevant and not comng in. However, the
w tness did open the door, and as a result, this material
canme in. So, M. Leyendecker --

M. STEVENS: | think I'm next, your Honor.

THE COURT: Yes, M. Stevens.

M. STEVENS: Your Honor, first, | would like to
agree with and adopt the argunents of M. First and M.

Hul sl ander, but what this neans to the individual dentists
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is sonething greater and different. |It's exactly what the
court has just stated, about telling your children and
grandchil dren that the punisher of wongdoing shouldn't be
criticized. The fact is that the dentists in this case,
who are not the persons involved in that |awsuit, have
been prejudiced in an irreparable way by having the jury
be told that there have been governnent investigations
into the precise areas where there will be clains to the

jury about these dentists having practiced in the case of

Jereny Bohn --
THE COURT: | don't think they were told --
M. STEVENS: -- stainless steel crowns,

i mmobi i zations and not allow ng parents into the back.
This was read by M. Leyendecker, know ng full well that's
exactly what his case is about and knowi ng full well that
the jury would be unable to hear the fact that the
governnment thought that there was enough substance there
to investigate the conpany, and therefore the individual
dentists in this case should be tarred and feathered with
that sort of prejudice. This is why we sought a severance
in the first place; this is why we sought a sequenci ng
notion. W wanted the dentists to be tried on the
dentistry as it applies to this child, Jereny Bohn, and
not as it applies to the way a conpany nay or nay not have

acted on a nationw de basis, so | would respectfully
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submt that.

M . LEYENDECKER: Your Honor, |I'mgetting a | ot
of credit for orchestrating sonething that | didn't
orchestrate. The plaintiffs opposes this relief that's
bei ng sought. For the reasons the Court reflected, M.
DeRose did open the door, and as everyone in this
courtroom knows, and your Honor knows, | spent several
mnutes trying to make sure | understood the breadth of
what this Court thought woul d be appropriate, and the very
first question | asked him they sued you, they filed a
| awsuit against you? And all he had to say was they did,
and at that point in tinme, the Court's instructions were
to me to nove on down the road and that's what | was
intending to do. But it wasn't enough for M. DeRose to
sinply say, "yes, they did." At that point, he injected
words to the effect that it was all about sone escrow, and
at that point he opened the door further to have a
di scussi on and be inpeached that that |awsuit was al
about the escrow. And for the reasons your Honor
described in the rulings, it was appropriate to allow that
exam nation, so the plaintiffs oppose the relief being
sought .

THE COURT: Al right. The Court is going to
deny the notion for a mstrial.

However, | wll give a limting instruction to
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the jury about the use of that -- those allegations. | do
think that M. First did a good job on his recross of M.
DeRose to point out to the jury that, in fact, these were
nmerely allegations and so -- but | will give a limting
instruction. Anything else?

M. STEVENS: Your Honor, in terns of the
all eged -- the governnental investigation, these separate
items, | would urge as strong as possible in the
i nstruction.

THE COURT: All right. Thank you.

* * *
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