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Varano v. Small Snmiles et a

(Sept enber 24th, 2013, Judge Karal unas, continued jury

trial:)

THE COURT: Ready to proceed?

M . LEYENDECKER: Good norning. Yes.

M. H G3 NS: Just

ask if the Court could charge the jury with the standard

P.J.I. charge as to depositions being read, 1:94, at Page

188 of the 2013 edition.
THE COURT: Do you

M. HGENS: | do.

THE COURT: Anybody have any objection to ne

readi ng that?

M. FIRST: No objection.
THE COURT: You can bring in the jurors.

(Whereupon, the jury was then brought into the

courtroom

THE COURT: Good norni ng.
JUROR MEMBERS: Good nor ni ng.

THE COURT: Everybody can be seated. Again,

once the jurors are in, feel
sit.

| mentioned earlier

fromtinme to tinme we have testinony that was taken outside

of the courtroom and | think sone of the | awers have

Val erie Waite, Senior Court
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free to just go ahead and

in ny opening remarks that
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Varano v. Snmall Smiles et al 536

referred to that as well. |I'mjust going to read you the
standard charge that governs that, because you are going
to hear during this trial testinony that was taken outside
the courtroom and al so see sone testinony that was taken
out side of the courtroom W have sone videos of those.

At sonme point before the trial began, the
parties under oath answered questions put to them the
parties and wi tnesses, by the |lawers. A stenographer
recorded the questions and answers and transcribed that
into a docunent, which the witness |ater signed before a
notary public.

The portions of the transcript of the
exam nation before trial -- sonetinmes it's called an
exam nation before trial; sonetines it's called a
deposition; sonetines it's called an E.B.T., but those are
all statenents taken under oath before the trial. The
portions of the transcripts taken -- of the transcript of
the exam nation before trial that you will hear are to be
considered as if the plaintiff or the defendant or the
W t ness, whoever is testifying, were testifying fromthe
W tness stand here.

So renenber, | told you, you have to consider
testinmony in the courtroom That's considered testinony
in the courtroom

Ckay?

Val erie Waite, Senior Court Reporter
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Dr. WIlliam Miueller - Direct Exam nation 537

You may proceed.

M . LEYENDECKER: Thank you, your Honor.

Dr. WLLIAMA. MJELLER, having been previously duly sworn,

continued to testified as foll ows:

CONTI NUED DI RECT EXAM NATI ON BY M. LEYENDECKER:
Q Good norning, Dr. Mieller.
A Good nor ni ng.
Q Are you still licensed to practice dentistry in the

State of Col orado?

A No, sir. I'mnot licensed to practice dentistry
anywhere.
Q If you wanted to reactivate that |icense today, could

you do so?

A | would have to go through a process, but | have said
that 1'mnot going to be licensed in Colorado. As a matter
of fact, | can't practice dentistry now anyway.

Q So if you wanted to apply for a new |icense, you
cannot do that at this tine, can you?

A | can. | would have to go through a process of doing
so that | don't care to go through, since I'mretired and

have no intention of practicing dentistry. As a matter of

Val erie Waite, Senior Court Reporter
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Dr. WIlliam Miueller - Direct Exam nation 538

fact, I"'mrestricted frompracticing dentistry by the sales
agreenment, which restricted ne from practicing dentistry for
seven years, which ends, as a matter of fact, Thursday, two
days fromnow. That's the first day that | would be all owed,
seven years fromthe date of the sale. | have noved on to
other things. | have gotten another degree. | have noved on
to other things, and I have no interest in practicing
dentistry.

Q And did you agree with the authorities in Col orado
that you would never reapply for a license?

A Yes, | did.

Q And you agreed with the authorities in Col orado that
you woul d never try to reactivate your |license?

A Yes, | did.

Q Let me hand you what we have marked as Plaintiff's
Exhi bit Nunber 167 -- excuse ne, Plaintiff's Exhibit Nunber
67. This is an August 18th, 2006 e-mail from M. Lane to you
and ot hers, containing the 2006 A. A P.D. guidelines. Can you
confirmthat for nme?

A Yes, it's fromRi ch Lane, Friday, August 18th, 2006.

M . LEYENDECKER: Your Honor, the Plaintiffs

nove Exhibit Nunber 67.

A It is an unformatted version sent out by the Acadeny,
the American Acadeny of Pediatric Dentistry, to its nmenbers.

THE COURT: You're going to have to keep your

Val erie Waite, Senior Court Reporter
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Dr. WIlliam Miueller - Direct Exam nation 539

voice up a little bit.
THE W TNESS: Yes, ma'am
THE COURT: Any objection to Exhibit 677
M. FIRST: As yesterday, no objection at all to
the cover page, but we don't believe the guidelines itself
shoul d conme into evidence.
THE COURT: All right. Any other objections?
M . HULSLANDER: Sane objection.
THE COURT: Overruled. Exhibit 67 received.
(Plaintiff's Exhibit Nunber 67 received in
evi dence)
Q Dr. Mueller, we see again at the top, this is an
e-mail from R ch Lane.
Here under the C. C. colum, we see that you received
t hese again, as did Dan DeRose, M. Lane and M ke Rounph,
correct?
A Yes, sSir.
Q By the way, these are in fact the official but
unformatted guidelines?
A That's correct.
Q So these are the guidelines as revised in 2006, a year
after the ones we | ooked at yesterday?
A That's correct.
Q And if | can get you to focus down on the bottom of

t hat page under "nethods,"” here, Dr. Mieller, in the section

Val erie Waite, Senior Court Reporter
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Dr. WIlliam Miueller - Direct Exam nation 540

that says, "This revision," that's the section | want to ask
you a couple of questions about. Can we highlight that,
Chuck?

"This revision reflects a review of those proceedi ngs,
other dental and nedical literature related to behavior
gui dance of the pediatric patient, and sources of recognized
pr of essi onal expertise and stature, including both the
academ c and practicing pediatric dental comunities and the
standards of the Comm ssion on Dental Accreditation.”

And having spent 15 years on these commttees, you
understand these are the kinds of experts and resources that
the AOA P.D. turns to in deciding what the content of the
gui del i nes shoul d be?

A Yes, | do.
Q If we go to Page 11, Dr. Mieller, these are the

gui del i nes on behavi or managenent, right, sir?

A Yes.
Q If you go to Page 11, under "advanced behavi or
gui dance techni ques" -- that's Page 10, Chuck. Can we go to

Page 11, pl ease?

You see, Dr. Mueller, that again, in 2006, having
consulted those treatises and experts that we just |ooked at,
the AOA P.D., "the use of protective stabilization has the
potential" -- those are the sanme risks that we |ooked at in

t he 2005 gui delines, are they not?

Val erie Waite, Senior Court Reporter
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A

Q

deposi tion, which was Novenber of

A
Q
A

Q

conveni ence,

A

Q

remai ned the sane with the exception of this "death," which

has been taken out, two or three years ago, right?

A

originally put in in 2005. In regard to the rest of them

Correct, it says the sane thing.

And you know that, at |least at the tinme of your

|''mnot sure of the date
Ckay.

That's fi ne.

Just as yesterday, | have placed it there for your

that | gave ny deposition.

if you need to refer to it.

Novenber 30, 2012, that's right.

As of Novenber 30th, 2012, these

Death was taken out three years after it was

don't keep up with it. | don't

since |

don't use them every day

wording is in there or not.

Q

let's turn to Page 217 of your

Nunmber

A
Q
A

Q

guidelines that are attached to Plaintiff's Exhibit 67, 'the

remenber

, | don't know if that exact

Let's see if we can refresh your

Val erie Waite, Senior Court

deposition. Beginning on Line

27?

Yes.

Are you with ne?

Yes.

The question is: "That the | anguage on Page 11 of the

Reporter
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Dr. WIlliam Miueller - Direct Exam nation 542

use of protective stabilization has the potential to produce
seri ous consequences,' was that |anguage renoved fromthe

gui del i nes?" And your answer was "No." The next question
was, "'Such as physical or psychol ogical harm' was that

| anguage renoved from the guidelines?" And the answer is,
"No." "It's been in there and it's still in there, isn't

it?" And your answer was "Yes, it is." The question was "'A

| oss of dignity, violation of a patient's rights,' that's

still in the guidelines?" And your answer is, "It is." "And
it has been since 2005?" And your answer is, "It is,"
correct?

A Yes.

Q So all these risks, which you say the A A P.D. has
gotten wong, they have been in there from 2005 through at
| east the tinme you gave your deposition in Novenber of 2012,
with the exception of that "death" that you descri bed.

A Gotten wong -- | said that yesterday. That's perhaps
the wong term They're in there, but they're unsupported.
They' re unsupported by scientific evidence, and as soneone
who served on that conmttee for fifteen years, we nade a
reconmmendation for a guideline, we |ooked at the literature,
went through the scientific evidence, and found what the
research had shown to be the best way to do sonething,
whatever it mght be, and we included that in the guidelines.

These -- that particular statenent is not

Val erie Waite, Senior Court Reporter
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supported by any evi dence.
THE COURT: Dr. Mueller --
THE W TNESS: Yes, ma' am
THE COURT: |'mgoing to ask you again to listen
to the questions and answer the questions. |I'mgoing to
strike the |last portion of the answer which was not
responsive to the question.
THE W TNESS: | understand, your Honor.
THE COURT: Thank you.
M . LEYENDECKER: Chuck, if you can go back to
that first page of the -- no, Chuck, the first page of the
gui delines, the one that referenced the scientific
l[iterature and expert community that it consulted. Zoom
in right here.
BY MR. LEYENDECKER

Q Dr. Mieller, isn't that exactly what the A A P.D. was
saying in 2006, that they consulted those kind of expertise
and that kind of literature in putting these guidelines
together? 1Isn't that what this |anguage says?

A That's what the | anguage says, but there is no support
for that particular statenent.

Q And yet you know they continued this |anguage in 2007,
and in 2008 and in 2009 and in 2010 and 2011 and 2012, right?

A Vll, they only review the guidelines typically every

three to five years, but it has stayed in there for that

Val erie Waite, Senior Court Reporter
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tinme, yes, sir.
M. LEYENDECKER: That's all for this w tness.

THE COURT: Mr. First.

CROSS- EXAM NATI ON BY M. FI RST:

Q Good norni ng, Doctor.

A Good norning, Dennis -- M. First, excuse ne.

Q | want to talk a little nore about your background,
where you cone fromand the like. Let nme start, where were
you born and raised?

A | was born and raised in Kentucky.

Q Ckay. And there cane a tine when you went to dental
school ?

A Yes, | went to dental school in 1973 to 1977

Q What dental school did you go to?

A | went to the University of Louisville in Louisville,
Kent ucky.

Q And after that, did you do a residency?

A Yes. After that, actually, | was in general practice
for two years as a general practitioner, and then | did a
residency in pediatric dentistry at the Children's Hospital
in Cncinnati .

Q And did you conplete that residency successfully?

A Yes, | did.

Q And did you becone a practicing pediatric dentist?

Val erie Waite, Senior Court Reporter
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A Yes, | did.

Q Ckay. Now, you said you were affiliated with the
Children's Hospital in Denver?

A Yes.

Q Can you descri be what your position was there?

A | was the Chief of Dentistry in the Departnent of
Surgery, and | was a director of the residency programthat
trained people to becone pediatric dentists.

Q How many years did you do that?

A From 19 -- fifteen, from 1985 until 2000.

Q And what were your job duties during that particular
period of time you were at Children's Hospital in Denver?

A Vell, ny job duties were to run the departnent, as the
chief of dentistry, to interact with the other departnents of
surgery, and to be in charge of teaching of not only
pedi atric dentists but general dentists who cane to us,
pedi atrics, nurses, nedical students, and physicians, all of
whom cane to us, and ny job was to coordinate their education
in pediatric dentistry.

Q During the course of those years, did you practice
pedi atric dentistry?

A | practiced pediatric dentistry all through those
years, for the entire fifteen years. |If you're a resident,
you're in a residency director's position. You don't just

stand and give soneone a lecture. It's not that kind of an

Val erie Waite, Senior Court Reporter
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education. You work side by side wth the residents every
day, so that | was practicing and working with the residents
every day, all day.

Q Was a percentage of the children that you treated poor
ki ds?

A A percentage of them were poor Kkids.

Q And what percentage would you estinate, while you were
affiliated with Children's Hospital ?

A Perhaps a third, naybe a little bit nore, but -- |
never figured that statistic out, but I would say perhaps a
third.

Q Now, one of the things that you nentioned that you
did, outside your job duties at Children's Hospital, is to
serve on a conmttee for the AAP.D.; is that correct?

A That's correct.

Q And that's the American Acadeny of Pediatric Dentists;
is that what that stands for?

A Dentistry, that's correct.

Q And what is the commttee or conmttees that you
served on?

A Well, | served on nmultiple conmttees for them One
of the commttees is the Advanced Education Committee. | was
the chairman of the commttee of all the directors of
resi dency progranms across the country.

Anot her committee that | served on for them was

Val erie Waite, Senior Court Reporter
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the Medicaid Commttee. | represented the State of

Col orado to the Acadeny in issues of Medicaid, along with

a nunber of other ones that are perhaps unrelated. | also

served on the Cinical Affairs Commttee, which is the

commttee that puts together these guidelines that we've
been tal ki ng about yesterday and today.

Q For how long did you serve on that commttee?

A Approxi mately 14 to 15 years.

Q Now, we've heard a | ot about these guidelines now.
What are the guidelines in the context of these A A P.D.
gui del i nes?

A GQui delines are sinply recommendati ons. They are not
standards of care; they are not rules that you have to
follow. They are recomendations fromthe commttee that,
based upon the evidence that they have, that these are the
things that they believe would result in the best outcone for
a child.

Q Did they address those issues in the guidelines
t hensel ves, what you just said, about guidelines and their
purpose and -- that they're not standards of care?

A Yes, they -- actually, that's one of the first things
t hey say, that the guidelines are not standards of care, are
not to be treated as standards of care, that they're not
rules, and also that they expect that there will be

significant deviation fromthose guidelines because they are

Val erie Waite, Senior Court Reporter
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recommendati ons, not rules.

Q Now, you said that you becane involved in a nunber of
different conmttees. Howis it that you net Dr. Eddie
DeRose?

A | met Dr. Eddi e DeRose because | also served -- the
State of Col orado asked nme to be on the conmttee advising
the State of Col orado on Medicaid. There was three dentists
on that commttee. Mself and Dr. Eddi e DeRose were two of
t hem

Q Dd you cone to know himin that commttee?

A That's where | cane to know Dr. DeRose, yes.

Q Ckay. And how did you becone involved in the
formati on of FORBA?

A | knew Dr. DeRose, as | said, for those twelve or
fifteen years, | think, approximtely, and he tal ked about
his ideas. He tal ked about what he thought could be done to
effectively treat these |low-income children, and as we tal ked
about it, as we went to lunch afterwards, the ideas devel oped
between us. It was his idea, but the ideas devel oped between
us. And he asked ne if | wanted to be a part of the group,

of the original group, the original Legacy Cinics, which I

did not at that tine. | did not want to | eave the job that |
had. But ultimately, | left the Children's Hospital in
Denver. | went to St. Jude's Children's Research Hospital in

Menmphi s, which you may know as the Danny Thomas Hospital that

Val erie Waite, Senior Court Reporter
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treats only children with cancer, and | did a year of work
there on -- both treating and doing research on the effects
of dental care radiation on children wth cancer, and that
had been one of ny research interests, so that's what | did.
And then --
M . LEYENDECKER: Your Honor, | want to object.
| would ask that we proceed with question and answer, as
opposed to narrative form

M. FIRST: | think it's responsive. | asked

THE COURT: It is. 1'mgoing to overrule that.

A At that point, Dr. Eddie DeRose continued to call ne
while I was in Menphis working at St. Jude's and said, "W're
t hi nki ng about putting together a larger group,” a group that
woul d expand his idea and would | consider becom ng a part of
it, because of ny background in Medicaid. He knew ny
background in treating children that were on this program
and he asked ne if | would be interested in becom ng a part
of that group. And that's how | becane a part of it.

Q Now, you indicated that the focus would be treating
t hese poor kids who were on Medicaid; is that correct?

A That's correct.

Q Now, do the kids, these poor kids who are on MNedi caid,
present unique issues wWth respect to dentistry?

A They do present unique issues.

Val erie Waite, Senior Court Reporter
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Q Let ne ask you another question. W' ve heard
reference to the term"early childhood caries.” Can you
describe to the jury what that is?

A Certainly. Early childhood caries is defined as any
decay on a child under six years old, any decay on a child
under six years old. It was -- it used to be considered
normal for children to get cavities. |It's not nornal
anynore. So the definition of early childhood caries is any
child with decay who is under six years old, one tooth
decayed.

Q Now, Doctor, is there a denonstrative exhibit that
woul d hel p you explain these issues concerning chil dhood

caries, the characteristics of it?

A Yes.
Q Doctor, if you would, if you could step down -- with
the Court's perm ssion, your Honor -- and using this exhibit

to the extent you need to, could you describe to the jury the
characteristics of early chil dhood caries?
A Yes.
THE WTNESS: |s that acceptable, your Honor?
THE COURT: Onh, yes. (o ahead.
A Can everyone see?
JUROR MEMBERS: Yes.
A Early chil dhood caries, and just to start out wth,

you hear all these terns -- "Caries,” which you may not be

Val erie Waite, Senior Court Reporter
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famliar with, just to explain that, caries is the process of
getting a cavity. A cavity is a hole in the tooth that you
go to the dentist and have filled. You don't start out wth
a hole; caries is a process by which you get that cavity.
Early chil dhood caries is defined, as | said, by the presence
of one, or nore, decayed, mssing -- which neans it's been
extracted -- or filled surface in any primary -- primry
refers to baby teeth, so any baby tooth in a child who's
under the age of six years old.

Cavities are not sonmething that just happen. It
doesn't just happen. People think cavities are just a norm
thing that just happens in life. |It's actually a
transm ssi ble infectious disease. Transmssible neans it's
given from one person to another, transm ssion of the
di sease. And early childhood caries is transmtted froma
nmot her, usually a nother, to the child, because the nother is
the primary caregiver, and it's usually transferred fromthe
mouth of a nother to the nouth of a child.

The key part of that is the bacteria, with a fancy
name called "streptnutans,” which all of you have in your
mout h, which | have in ny nouth and everyone in this room has
in their nouth, that has teeth.

So a nmother will transmt that bacteria, just by her
normal activities, by fixing the baby's bottle, by using a

pacifier, whatever it mght be, transmts that bacteria from

Val erie Waite, Senior Court Reporter
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t hensel ves to the baby when the baby gets teeth, which is
approximately six years old. You have to have teeth for the
bacteria to col onize in the nouth.

So it's a transm ssible, infectious disease. That's

the first part. The transm ssion of the bacteria has to

occur .
The second part --
M . LEYENDECKER: WMay we approach, your Honor?
THE COURT: Yes.
(Di scussion off the record at the bench)
THE COURT: | apol ogi ze.
(Conti nued discussion off the record at the

bench)

THE COURT: For the record, there was an
of f-the-record di scussion regarding the scope of the
testinmony of this witness, which is outside the scope of
the direct exam nation of this witness. Counsel for the
Plaintiff objects to going beyond the scope of the direct,
unless this witness is not going to be recalled. The
Court -- M. First was asked whether the w tness would be
recalled during his case, and responded that he didn't --
couldn't commt to that, did not anticipate that, but
could not conmmt to that. So |I'mgoing to sustain the
objection with respect to the scope of the testinony of

this w tness.
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And the Court also notes that the answer really

was a narrative, so those are ny rulings.

Next questi on.

CONTI NUED CROSS- EXAM NATI ON BY M. FI RST:

Q You nmay be seated, Doctor.

Now, Doctor, let ne ask you. Once FORBA was
establ i shed, you indicated you becane involved in an
orientation progranf?

A Yes, that's correct.

Q Can you describe that, please?

A W -- 1 -- we oriented the dentists to the kind of
di sease that they were likely to see in |owinconme or
hi gh-income children. It's primarily concerned, located in
| ow-i ncone children, but it could just as easily occur in a
weal thy lawer's child, in a physician's child. It doesn't
have to be |l owincome, but primarily |owincone.

Q And, Doctor, did you put together materials for the
orientation?

A Yes, | did.

Q And what did the materials consist of?

A They consisted of three things. One was the

appropriate guidelines for -- fromthe Anerican Acadeny for

Pedi atric Dentistry, for the treatnent -- the recomendati ons

for the treatnment of children who were at high risk for

devel opi ng dental disease. They consisted also of a short
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summary that | put at the beginning that | wote based on

t hose guidelines, that | wote and put at the begi nning, and
t hey consisted of both references to other materials they

m ght want to read or articles that I went ahead and printed
out and put in the book that they had, that | thought that
they mght want to read to |learn nore about the issue.

Q Now, is there sonmething called the C M S. Qui debook?

A Yes.

Q What is that?

A C.M.S is the federal agency. It stands for the
Center for Medicare and Medicaid, and it's the governing
organi zati on over Medi care and Medicaid of the Federal
Gover nnent .

Q And what is this guide that's been issued?

A The C. M. S. issued a guide on the oral healthcare of
children in Medicaid.

Q And is that part of the materials that you would put
together in the orientation material s?

A Yes, it is.

Q And are those guidelines as well?

A The C. M. S. are standards, not just guide lines. They
are the official docunent, if you wll, of the Center for the
Control of Medicaid of what the standard is for treating
children on Medi cai d.

Q Now, Doctor, in addition to the guidelines, does the
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A A . P.D. also issue policy statenments with regard to the
treatnent of early chil dhood caries?

A They do.

Q And would it assist you with the jury in addressing
that policy statenent issued by the AAAP.D. inrelation to
t hese guidelines that you've been testifying about? Wuld an
exhibit help you?

A Yes.

Q Now, Doctor, could you explain to the jury what the
policy is with -- fromthe A A P.D. with respect to the
treatnent of early chil dhood caries?

A The policy is that you either treat the child who has
early childhood caries or that you refer themto an
appropriately trained individual for that treatnent. That
i medi ate intervention is necessary if you have early
chil dhood caries, that you don't wait, inmediate
intervention, to prevent further destruction, as well as
ot her wi despread health problens that occur because of the
cavities. And because children who experience early
chil dhood caries are at greater risk for new cavities to
devel op, aggressive preventative and therapeutic measures,

i ncluding such things as AR T., which stands for Alternative
Restorative Therapy, aggressive -- yes, reginented
applications of topical fluoride; you've all had fluoride

treatments -- and full crown coverage are often necessary.
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Full crowns that they're referring to are stainless steel
rods. The dental care provider nust assess the patient's
devel opnental |evel --
THE COURT: You can cone down.
A Can 1? Thank you. I'mstretching. So -- the part |

couldn't see. The dental care provider nust assess the

patient's devel opnental |evel -- such as one to four, or
whet her they' re handi capped -- and the conprehensive skills,
as well as the extent of the disease -- how bad it is -- in

order to determ ne the need for advanced behavi or managenent
techni ques such as -- and the three parts of advanced
behavi or managenent: Medical inmmobilization, sedation or
general anesthesia. That's their policy on early chil dhood
caries.

Q Doctor, you may take your seat. | want to ask you
specifically about sonme portions of what you just said.
"Unique and virulent in nature.” \Wat does that nean?

A Uni que neans it's not the norm it's sonething that's
unique to this group of children. Virulent, one of those
fancy words that doctors use, it neans that once you get it,
it noves aggressively and attacks the body aggressively,
whether it's a virulent cancer or a virulent cavity.

Q And, Doctor, you used words, and they used the words
"imedi ate intervention is necessary to prevent further

destruction.” What does that nean?
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A That neans that because of the rapid progression of
this disease, it's the policy of the Anerican Acadeny of
Pediatric Dentistry that imediate intervention is necessary,
that you not wait six nonths, that you do it now.

Q And lastly, I want to ask you, "Aggressive

preventative and therapeutic neasures,"” what does that nean?

A Wel |, aggressive preventative neasures would be two
parts: Application of fluoride treatnent, and al so using
materials such as stainless steel crowns to cover the entire
surface of the tooth would prevent that tooth from getting
other cavities, and therapeutic neasures are, once again, the
use of things like stainless steel crowns to treat the tooth
so that it doesn't get further caries.

Q Now, you referred to stainless steel crowns. Wat are
they and how are they used in treating this disease?

A Stainl ess steel crows are sinple preforned -- unlike
the crowns that you mght get froman adult dentist. They're
preformed to the size of baby teeth. They generally fit the
tooth right away, right out of the box, and they are made of
stainless steel instead of gold, and you sinply cut away part
of the outside of the tooth and you snap on and cenent the
stainless steel crowm on the tooth. It takes about ten or
fifteen m nutes.

Q Now, Doctor, at Small Smles, FORBA, were nost of the

patients that were treated by the Small Smles denta
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offices, were they victins of early childhood caries?
M . LEYENDECKER: "Il object to that as
rel evance and beyond the scope, your Honor. W're here
tal ki ng about Jereny Bohn and the training programis the
area of discussion, unless we want to get into all the
other children that were treated.
THE COURT: |'mgoing to sustain the objection.
M. FIRST: Al right.

Q Was it -- you said that these materials were provided
in orientation: The A.A P.D. guidelines, the C. NS
standards, the summaries that you did, various articles. Dd
all of themrelate to the types of issues that dentists would
deal with while working at a Small Smles dental office?

A Yes, they did.

Q Now, you have been asked a | ot of questions about
pressure to produce, and | want to ask you a few questions
about that. First of all, how do nost dentists in this
country work and make a |iving?

A Most dentists in this country work and nmake a living
by doing dentistry and their living is determ ned by how nuch
dentistry they do, how nuch dentistry they do, how productive
they are. |It's a fee-for-service business. The nore they
wor k, the nore they earn.

Q Ckay. So they are paid essentially by the anount of

dental work they do?
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A Yes, that's correct.

Q And when you say fee-for-service, every particul ar
service has a charge, and whatever services they provide,
they get paid for?

A That's correct.

Q Based on your experience, you indicated that you were
at the college; you obviously worked at FORBA, and you al so
wor ked in general practice. Do dentists keep track of the
anount of production or the anmount of procedures or the
anount of fees generated by their services on a regul ar
basi s?

A Yes.

Q And why do they do that?

A They do that because they want to know how productive
they're being. |If there's sonething that they could do that
woul d make their practice nore productive, they want to do
that. And in order to do that, you have to have the
i nformation, so you collect the information.

Q And does every dentist feel the pressure to produce
because of the way they're paid?

M. LEYENDECKER: (Object to the form your

Honor .

THE COURT: Sust ai ned.
Q Let ne ask it this way : |Is it unusual that a person

who works for a fee-for-service feels sone pressure to be
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productive in their job?
M . LEYENDECKER: Sane objection, your Honor.
THE COURT: It is speculative. 1'll sustain the
obj ecti on.

Q | think you've already said that the anount any
particular dentist earns is directly related to the anmount of
procedures he does or the anmount of dental work he does; is
that correct?

A That's correct.

Q Ckay. And whatever pressure that dentist may fee
with regard to financial issues is directly related to the
anmount of work that he does; is that correct?

M . LEYENDECKER: (bjection, |eading, your

Honor .

THE COURT: Your objection is |eading?
M. LEYENDECKER: Yes.
THE COURT: Sust ai ned.

Q Now, when you worked at the university, was there
anyone | ooki ng over you in the amount of productivity that
you had on your job?

A Yes, the departnent chair. At the University of
Florida, | assunme you're tal king about?

Q Yes. And can you tell us about that?

A At the University of Florida, we taught. There, | was

nore of an educator. | did work with the students on the
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clinic floor on a day-to-day basis. However, we had one day
a week where we saw our own private patients, and that noney
that was generated directly went to the departnent and was
di vided by the chairman, nade the decisions, and that noney
was added to our salaries, so it directly affected the

sal aries, and the departnent chairmn was the one who
controlled that.

Q Now, did you or would you expect any dentist to
conprom se his professional judgnent because his incone is
related in part upon the -- well, not in part, is dependent
upon fee-for-services and the anount of dental services
provi ded?

A No, | would not. Those are two separate things.

Q Wiy do you say that?

A Because you have a professional ethic to take care of
your patients, and if you take care of your patients
properly, you will earn the noney that you want to earn.

Q And, Doctor, referring to the doctors who work at the
dental offices at Snmall Smles, were they on salary or did
they work for a percentage of their productivity?

A They were on sal ary.

Q Okay. So in that sense, they worked on a different
basis than the dentists who -- typically in this country, who
work fee-for-service?

A Yes, they were.
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Q And, Doctor, was there a potential to earn a bonus at
Small Smles dental offices?

A Yes, the potential existed to earn a bonus.

Q Was that individual or was that clinic -- office-w de?

A That was office-wi de, not individual.

Q Now, based on your experience in treating the Mdicaid
popul ati on, these poor kids, was there ever a lack of work to
do at a Small Smles office?

A No, there was not. W were overwhelned with children.

Q Wiy is that?

A It's because no one would take care of them There
was no dentist who would care for the children, and when we
opened our offices, we were inundated with children who
needed care.

Q Wiy is it that no one would treat these kids?

A Well, there's a few reasons. The nunber one reason
cited is that the fees are too low, and it's true that the
\Vedi cai d program pays fees less than that would be -- than
you woul d have to pay your dentist. The second reason is
that up to 40 percent of these children don't show up for
their appointnments. For whatever reason, they don't show up
for their appointnments, and in a traditional dental office
where you have a dentist who's set aside an hour to treat a
patient, if that patient doesn't show up, they |ose that

productivity; they lose that hour's worth of revenue. So

Val erie Waite, Senior Court Reporter




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. WIlliamr Miueller - Cross-Exan nation

those two were two of the barriers, the two that were cited
nost frequently by dentists as to why they did not accept
Medi cai d patients.
Q Doctor, would it be helpful on this issue to have a
denonstrative exhibit that |lays some of that out?
A Yes, it woul d.
Q You can step down.
M . LEYENDECKER: Your Honor, ny objection is
this is beyond the scope.
THE COURT: Well, there's no question pending,

so I'mnot sure what is beyond the scope right now.

M . LEYENDECKER: The chart that he's fixing to

ask him about .

M. FIRST: Well, | think --

THE COURT: It's not been marked as an exhi bit?

M. FIRST: Just denpnstrative.
THE COURT: That's what he just testified to?
M . LEYENDECKER: | believe in the first two

parts, your Honor.

THE COURT: So you're using this to refresh his

recol lection or you're using this to --

M. FIRST: Using to assist in his testinony for

the jury, so the jury can see it.
THE COURT: | don't think it's appropriate use

of a denonstrative exhibit, given the background right
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now, so | think you asking questions about this is

beyond -- he hasn't suggested that he doesn't have a

recol l ection, and so | would renove the denonstrative

exhibit at this point.

Q Okay, Doctor. | think you' ve set forth the reasons.
Any ot her reasons why these kids cannot get care?

A There's two other reasons, primarily, and one is that
the federal system the Medicaid system requires different
forms and different paperwork than the typical insurance
conpany does, so the office had to have a unique billing
system just for Medicaid.

Q Now, you tal ked about how -- you tal ked about when
FORBA was formed and your involvenent and how that canme
about. How did FORBA deal with those issues to create access
to care for these children?

M. LEYENDECKER: | hate to keep doing this, but
obj ecti on, beyond the scope, your Honor.
THE COURT: Overrul ed.

A FORBA, in the discussions -- and this was really --
this was Eddi e DeRose's idea over -- that he devel oped over a
nunber of years, and it was truly his genius, truly his
genius. He thought that if we took the things that were
causi ng the problem and reversed them and put them as the way
we operated the practice that we could successfully see

| ow-i ncone chil dren.
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Q And how was that done?

A The first issue that we tal ked about was the dentist's
fees were too low. W could not change how nuch the Federal
Gover nment was paying for NMedicaid procedures, so we did a
nunmber of things: And sone of them were of dual purpose.
This one is a dual purpose. The first thing is we |ocated
the clinic, instead of in the suburbs, where nost dentists
are, we located the clinic in a | owincone nei ghborhood where
the patients were. Qur patients were |ow incone, on
Medicaid. W located the clinic there. That nmade it nore
convenient for the nothers to get there. The second part of
that is that we reduced costs because we could get rent for
as little as $10 a square foot, instead of $50 a square foot
if you rent office space in the suburbs. So it provided two
things: It reduced our costs and it put our office close to
our patients.

Q What el se, to overcone these obstacl es?

A The other things to overcone the obstacles -- excuse
me, the obstacles to care were once again to go to costs. W
had to get our costs |ow enough so that we could nake a
profit off of the fees that they were going to pay us, the
Federal Governnent was going to pay us. The way we did that
was that we had a single billing system unlike the offices
who had mul tiple insurance conpanies, and the Medicaid system

was an extra one. In our case, the Medicaid billing was the
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only one, and so it was very easy for one person to do it
rather than having three or four. So we reduced our costs by
having | ess enpl oyees to do the billing.

The second thing we did, was because we were a fairly
| arge group and were growi ng and they knew we were grow ng,
the supplier of instrunents and supplies to us agreed to
negotiate -- we negotiated an arrangenent w th them where
they sold us their instrunents and supplies for 35 percent
| ess than they sold themto the dentists who were in the rest
of the community. They did that because of the vol une of
things that we were buying. W got a volunme discount. They
al so put conputers in our office. They bought them they put
themin our office; they | oaded themw th software that had
all the typical instrunents and supplies that we used so that
it was very sinple for us to have one enpl oyee -- and any
enpl oyee; we didn't even have to have soneone specially
trained to do it. Any enployee could go into that conputer
and order the instrunents and supplies that were needed.

The third thing is the domtine. As | told you, the
general dentist wouldn't see these patients because they
have -- if they mssed their appointnment, they sit around for
an hour and they were non-productive. W had a large clinic.
Qurs were 10, 000 square feet. They were brand-new, state of
the art, and we had four dentists, not one. W knew that 40

percent of the patients weren't going to show up. W didn't
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know whi ch 40 percent weren't going to show up. So the
clinic was flexible, and so if Dr. A's patient didn't show up
and we had a patient in the examroons who had needs, we
could either accommodate to the nother's request, and nost of
the tinme, this was the nother's request. Mst of the tine,

| ow-i ncone nothers could not get off work nore than one or
two days. They asked us repeatedly, "Can you do the work for
ny child today?" |If we had a free dentist because their
patient didn't show up, we could say yes; we would take the
child and do the fillings or whatever it mght be for them on
the sane day, and therefore we didn't |ose the productivity
i ke the general dentist in the community, because we were
able to fill that hour tine period with another child whose
not her wanted the work to be done that day.

Q And, Doctor, did you find that when these denta
of fices were opened, once the word was out, was there any
shortage of patients?

A No. To the contrary. A healthy dental practice in
the community -- it's considered a healthy dental practice,
very healthy, if they get one new patient a day woul d be
considered a very healthy practice. On our first day, the
first day that | opened in Aurora, | had 1,200 patients |ined
up, asking for appointnents, getting appointnents. 1,200
patients! So we never had a shortage of patients.

Q And | may have asked you this: Based upon this
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patient popul ation, was there ever a shortage of work?

A No. As we've tal ked about -- | forget whether we
tal ked about it or not, but 80 percent of all the decay that
we tal ked about is in 20 percent of the population; that's
t he popul ation of | owincone children on Medicaid, and nost
of them have four to five tinmes as nmuch, as nmany cavities,
and therefore as nmuch work that needs to be done as does the
child who mght be in the nore affluent suburbs. So we were
i nundated with work, care that needed to be provided for
these kids. W didn't have to look for it. It was
over whel m ng us.

Q Now, | want to ask you about sonething that M.
Leyendecker used on his board there. Do you renenber being
asked about this line?

A Yes.

Q Dent al deci si ons?

A Yes.

Q Was there ever any reason to pressure a dentist to not
use his professional judgnent with respect to any of these
i ssues, whether it be the papoose board, the fillings,
stainl ess steel crowns, pul potom es? Any reason to pressure
a dentist to not use his own professional judgnent with
respect to those issues?

A No, there was no reason.

Q Did that ever happen, to your know edge, that a
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dentist was pressured to do any of these dental procedures
contrary to his professional judgnent?

A No. That never happened.

Q Was ever any dentist pressured to do unnecessary work?

A No, not to do unnecessary work. W -- as | said, we
were overwhel med with children who had very necessary work.
There was no reason to do unnecessary worKk.

Q Was any dentist ever pressured to commt denta
mal practice?

A No, absol utely not.

Q Now, Doctor, | want to ask you about the nedica
stabilization, effective stabilization, and first | want to
ask you about this, which M. Leyendecker brought in as
denonstration, not in evidence. |Is this what a papoose at a
Small Smles office | ooks |like or |ooked |ike?

A No.

Q Is there one in the courtroomthat shows what a
papoose that would be used at Small Smles would | ook |ike?
A There's one of ours in the back of the courtroom
Q So, Doctor, is this nore like the device that was

actually used in Small Smles dental offices?

A This is typical of the one we used, yes.

Q And this other one that's been used by M. Leyendecker
is an old one? Do you know what it is?

A | have seen them before, not for a long tine. It
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is -- it was used, | think, at one tine years ago, but |'ve
never used one of those. |In thirty years of practice, |'ve
never used one that |ooks like that. And actually, until he
brought it out, | hadn't even seen one of those for quite a
nunber of years.

Q Doctor, there's been a lot of testinony about this
protective stabilization and the procedure and I'm going to
ask nore questions nyself, but just try to give, if you
woul d, the jury some context. How often does a papoose or
protective stabilization cone into play overall in the Small
Smles offices?

A Overall in the Small Smles offices, we used
protective stabilization approximately 5 percent of the tine,
one out of every twenty patients.

Q And is that relative to patients who were in the
operatories?

A That's of patients who were in the operatories
receiving sone treatnent, receiving a filling or whatever it
m ght be. It doesn't include -- it doesn't include children
who are just there to get their teeth cleaned.

Q Now, generally speaking, are there behavi or managenent
techni ques before, if they're viable, that you use before you
reach advanced behavi oral managenent ?

A Yes, there are.

Q | think actually the exhibit that's been marked,
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Exhi bit 66, has what they are. Do you have that handy?

A No, | don't have any of the exhibits, except the one
given to ne today.

Q May | see that exhibit on top? | believe that has it.
You have Exhibit 67 in evidence. |If you feel the need, feel
free to | ook at that.

A Al right.

Q So behavi or managenent is not just limted to advanced
behavi or managenent. There are other techniques as well,
aren't there, that are accepted? And what are they?

A That's correct, they are. It starts wth the whole
office. The office should be child-friendly, and our offices
were child-friendly. W had cartoon characters on the wall;
we had sport team synbols on the walls in the operatories.

If we were here in Syracuse, we mght have sonmething fromthe
Syracuse Orange. If we were in Denver, we would have
sonething fromthe Denver Broncos. So we tried to nake them
friendly to the children. W put -- and these were on every
operatory; they were throughout the hygi ene areas, and they
were in the waiting roons, and we had child appropriate toys
in the waiting roonms for themto play with. And so the
entire -- part of behavior managenent is setting -- or
behavi or -- managenent is fine, is setting the tone so that
it's achild-friendly environment. That's one of the ways.

Do you want ne to continue or --
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Q Yes, just techniques, just very briefly, Doctor.

A Al right. The next thing is the conmuni cation
between the dentist and the child. The dentist talks to the
child at the child's level. The dentist and staff are

accustoned to treating children so they relate to them at

their own level. That makes a child nore confortable, in
general. They communicate with themin child-friendly

| anguage. They use words that are non-threatening. Instead
of saying, for instance, "We're going to drill on your

tooth," we use a termlike "W're going to use M. Wistle,"
because you've all heard what a dental drill sounds like; it
sounds like a whistle. So we would say we were going to use
M. Wistle, and that was a technique to nmake the children
nore confortable. Let ne find the rest of them

The other -- the things that generally make it
difficult to treat young children is fears, and the whol e
point of what | was just tal king about is to make the child
not afraid of going to the dentist. Sone children are also
afraid of going to the dentist because their friend has told
them they went to the dentist and it hurt, or their nother or
father has told them sone bad story about going to the
dentist. Qur entire office, and this is the prelimnary
st ages of behavi or nanagenent, is to create a child-friendly
environnment and create the possibility for conmunication

bet ween the dentist and staff and the chil d.
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managenent, before you get to advanced behavi or managenent ?
A It is somewhat progressive. Al of those things are
generally done together; you do all those. | guess the

progressive part

is sonething called tell-show-do.

the denti st

is actually

That's

where you're talking to --

comuni cating with the patient, and that is that you tell the

child, "This is what we're going to do." You show them the

instrunment, let themtouch it if they want to. So you tel

them you show it to them and then you do it for them and

t hat makes them nore confortabl e.
can see what is going to be used.
tel |l -show do,
Q Now, Doct or,
child or the staff when a child is
can't get the cooperation by the be
t echni ques that you descri bed,
wor k; he needs dental work?

uncooperative child, to himor her?

A The dangers are,
had one of t

injection. You' ve al

sharp needl e, which we have to put

and you have to be still

go into a particular spot; you can't just put it anywhere.
It has to go into a particular spot. The other danger -- in
Val erie Waite, Senior Court Reporter

They're not afraid.

That's call ed

and that's one of the behavior techniques.

what are the dangers presented to the

uncooperati ve,

havi or managenent

and you need to do this dental

What are the dangers from an

as you know, we generally give an

hose probably.

into the child's nouth,

when that goes in because it has to

when you
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other words, if they nove their head just as you were doing
it, you could put the injection, the needle, into the wong
pl ace in the child's nouth.

The other significant one is if we're using one of
t hese hand pieces, the M. Wiistles | tal ked about. They run
at a very high speed and they have a sharp burr on the end of
it to cut through the enanel of the tooth. |If the child
nmoves at the tine you do that, you can cut their tongue; you
can cut their cheek; you can cut your own finger if they nove
suddenly at that tine. So there are risks to both the staff
and to -- the assistant also has their hands in the child's
mouth typically, so there's risk to all of us, the staff, and
there's arisk to the child if they were to be uncooperative
when we did the procedure.

Q Now, Doctor, |ooking to advanced behavi or managenent,
as | understand it, there are three kinds. You testified on
your direct, there's protective stabilization; there's
sedation, and there's general anesthesia; is that a fair
statenent --

A That's correct.

Q -- of what you said? Let ne ask you sonething, since
you' ve been asked about risks. \What are the risks of general
anest hesia or sedation?

A The risk of general anesthesia, nost people are afraid

of general anesthesia; you don't want to be put to sleep.
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The statistics show that approximately one -- dependi ng on
the study, 1 out of every 10,000, to 1 out of every 20,000
peopl e have an adverse instant. That neans they have

sonething that results in pernmanent damage to them brain

damage or death. In the case -- I'msorry.
Q I"'msorry. | was going to ask you about sedati on.
A In the case of sedation, it's even nore dangerous.

There's a study done by a well -known anest hesi ol ogi st who
studied all the cases of sedation he could find, and they're
not reported as well as the ones on general anesthesia. He
found well over 100 cases of children who had been sedated
who had significant brain damage or death.

Q Now, Doctor, | want to focus now on the protective
stabilization. Let me ask you first, with respect to the
indications for protective stabilization, would an exhibit
assist in discussing the indications for protective
stabilization?

A Yes.

Q These may al so be in your exhibit right in front of
you on your deposition.

THE COURT: We're going to take our norning
recess now, 15 mnutes. Don't talk about the case. Be
back at quarter of.

(Recess taken at 10:29 a.m)

Val erie Waite, Senior Court Reporter
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M. HGANS: Judge, just before the jury cones
in, | notice that -- again, this is not an objection to
anything that's been said before the jury, but | notice
that we're tal king about a lot of exhibits that are not

really identified, and they're al so not being asked -- no
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foundati on before they're shown to the jury, and it's just

very, very loose. And |I'mcertainly not making any
objection to anything that's been | ooked at before, but |
woul d just ask as a general rule, if soneone's going to
offer an exhibit, that they at least mark it, identify it

If they're going to offer it as a denonstrative exhibit,

if they lay the appropriate foundation, which doesn't take

| ong, and then they ask ot her opposing counsel if there is

an objection or not, and at least we'll have a record. |
mean, two weeks fromnow, if |I go back and | ook at this,
won't even know what |'m | ooking at.

THE COURT: | agree. | was thinking that very
t hi ng nysel f.

M. FIRST: Your Honor, these have all been
marked. | didn't want to have to mark themwhile they're
goi ng. They' ve been marked.

THE COURT: Wat do you nean they've been
mar ked?

M. FIRST: They have been marked. They have

stickers on them
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THE COURT: But the record doesn't reflect that.
M. FIRST: | understand that, and | haven't
done that because the other side also hasn't done it with
respect to denonstrative evidence. |'mhappy to do it.
M. HGENS: And again, |I'mnot, you know,
| ooking to go back and object to anything that's already
been shown, but we have things being shown to the jury
w thout a sticker or any foundation at all. And | would
just ask that we tighten up a bit.
M. FIRST: |I'mnot seeking their adm ssion, but
|"m happy to identify --

THE COURT: But you're displaying them so in

essence they are being admtted for
jury sees and does, and the sane for

As far as | know, there's no exhibit

pur poses of what the
bot h papoose boards.

nunber that's

attached to the ones that have been shown,

so the record

is not clean.

M. FIRST: Well, we should also nmark the
ongoi ng bl ackboard, too, the white board.

THE COURT: Well, | think that's a little bit

different because that's the |lawer's witing as

opposed -- it's just notes. But it frankly is not -- it's
basically -- it's denonstrative.

Okay. Al right. The jury is here. [|'m not
keeping them W'Ill deal wth this afterwards. If you

Val erie Waite, Senior Court Reporter
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woul d get the jurors, please.

Okay. This one, whatever this is, is this a
page fromone of the exhibits?

M. FIRST: It's the guidelines.

M. LEYENDECKER: |It's an excerpt froma
guideline. | don't know what he's going to say -- it's a
guideline fromthe A A P.D. from'04/05 and | don't know
what he intends to do with it but...

THE COURT: It's not 66 or 677

M. FIRST: No, your Honor.

THE COURT: Wy don't we put it down then and
see if there's any objection first. Put it down before
the jury cones in.

(Wher eupon, the jury was then brought into the
courtroom

THE COURT: Ready to proceed?

M. FIRST: Yes, | am

CONTI NUED CROSS- EXAM NATI ON BY M. FI RST:

Q Doctor, | want to talk to you about the indications
for the use of protective stabilization as set forth in the
A A P.D. guidelines. Wuld it assist you to have a portion
of those guidelines to discuss with the jury what those
i ndi cations are?

A Yes.
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Q And we have a board identified as Exhibit 1072, which
| would like to use with the w tness.

THE COURT: Any objections?

M . LEYENDECKER: No, your Honor.

THE COURT: Ckay.

Q Now, Doctor, | want to limt ny questions at this
point to the indications for protective stabilization as the
guidelines lay out. Could you step down?

JUROR MEMBER: Excuse ne, your Honor.

JUROR MEMBER: W' re having troubl e reading
t hat .

M. FIRST: 1'Il nove it a little closer. |Is
t hat better?

JUROR MEMBER: Not really.

THE COURT: Well, he's going to talk about them
anyway, so he can read...

It's sonething that | think the court perhaps
needs a little basket of glasses here like they have in
restaurants sometines.

M. FIRST.: Better? Gkay. Geat.

THE W TNESS: Everybody okay?

JUROR MEMBER:  Yes.

Q Wul d a pointer assist you, Doctor? Do you need that?

"1l use ny finger, if that's all right with everyone.

Q Doctor, right now, I want to ask -- first, generally,

Val erie Waite, Senior Court Reporter
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these are the A A.P.D. guidelines, in part, correct, only a
page out of them or two pages out of thenf

A It is a page out of the guidelines fromthe reference
manual of 2004 to 2005.

Q Ckay. And the portion that we're going to discuss is
t he advanced behavi or managenent, particularly the use of
protective stabilization?

A Yes, and here it's |abeled as nedical imobilization,
same t hing.

Q Okay. Those words have been used interchangeably, |
think: Protective stabilization and nedical immobilization.
Sanme thing?

A Sane t hi ng.

Q Al right. Now, with respect to the indications for
the use of nedical imobilization, as the termis used here,

what are those indications?

A VWll, there are three, and if you can |ook all the way
down, they're at the bottom wunder "indications." Nunber
one -- I'"Il just read them in case anyone can't see them
all. "A patient who requires immedi ate di agnosi s and/ or

limted treatnment and cannot cooperate due to | ack of
maturity." This would be, once again, the one to
four-year-old, approximately, child who |acks the maturity to
cooper at e.

The second one is simlar: "A patient who requires
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i mredi at e di agnosis and/or limted -- and/or limted
treatnment and cannot cooperate due to nental or physical
disability.” This is a handi capped patient or a patient who
is nmentally incapable of dealing with the situation, so
that's the second indication.

The third indication doesn't include the first part
about imedi ate diagnosis and treatnent. The third
indication is "when the safety of the patient and/or the
practitioner would be at risk without the protective use of
immobilization.” And the third one is -- that's subjective.
That's up to the dentist who's doing the treatnent.

Q Now, Doctor, there's an exhibit, Exhibit 63 --
believe it's in evidence --
THE COURT: Doctor, you nmay step -- are you done
with that exhibit?
M. FIRST: Yes.
Q Doctor, | show you Exhibit 63, which is --
THE COURT: M. First, would you nove those
itens while he's | ooking at that?
Q Now, that is an exanple -- actually, it's the one that
i nvol ved Jereny Bohn. |It's a consent for protective
i mobi |i zati on?
A Yes. This is the witten portion of it.
Q Ckay. And does the form have the indications witten

in a check fashion, checknmark fashion on it?
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A Yes, it does.

Q Okay. What are the three options on the fornf

A "I understand the reason ny child needs inmmobilization
is the follow ng: Check one. He or she requires inmedi ate
di agnosis and/or limted treatnent and cannot cooperate due
to a lack of maturity; he/she requires i medi ate di agnosi s
and/or limted treatnent and cannot cooperate due to nental
or physical disability; either ny child and/or the denti st
and staff would be at risk without the protective use of
i mobi | i zation."

Q Ckay. So those -- let ne ask you: Do those track the
i ndi cations as you just indicated are set forth in the
gui del i nes?

A Yes. They are virtually identical.

Q Now, Doctor, in 2004/2005, did the A A P.D. guidelines
di scuss this issue of potential risk in any way at all,
relating to medical inmmobilization?

A No, they did not.

Q So the first tine any | anguage appeared in the
guideline relative to potential risk was in tw thousand --
what, five, was it?

A At the 2005 neeting in May of 2005, that was the first
time it canme up; sent out, as we've seen before, in August of
2005, and later published in the fall of 2005. Yes, sir.

Q And as you understand it, what cane out in 2005 and
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2006 has been nodified by taking away this "potential risk of
death," is that correct? That's what you said on direct?

A Yes, that's correct. That part has been taken away.

Q Now, do you know where the | anguage cane fromthat is
in the AA P.D. guidelines that counsel highlighted regarding
potential risks?

A Yes, | do.

Q Where did that |anguage cone fronf

A That |anguage is a direct quote fromthe standards of
the Joint Comm ssion -- Joint Comm ssion on Accreditation of
Heal t hcare Organi zations, fromtheir section on restraint and
i sol ation of patients.

Q Now, how do you know that ?

A | know it because | have the Joint Comm ssion manua
and | read it.

Q Does the -- do the A A P.D. guidelines generally
contain reference sources for their guidelines?

A Typically, in ny experience, when | was on the
comm ttee, and now, they do contain references as to the
scientific source of where the guideline cane from

Q And when you says a scientific source, what does that
mean in a dental profession?

A A scientific source would nean an article, a study
that was published in a peer review journal, and

peer-reviewed nmeans that it is sent around to other experts
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in that field and they read it and decide whether it's
accurate, whether it's publishable, and then it goes back,
and it's published as an article in a scientific journal.
Those are the kinds of things that are used by the commttee
to cone up with the recomendations that they put in these
gui del i nes.

Q Ckay. And with respect to this statenment about
potential risk, risks relative to nmedical or protective
stabilization, what is the annotation on that? What is the
reference source?

A The reference source is listed only as "the Joint
Comm ssion of Accreditation on Healthcare Organi zations."
There's no scientific paper; there's no other source |isted,
ot her than the Joint Conm ssion standard.

Q Does the | anguage -- turning to the Joint Conm ssion's
standards, you say that the |anguage cones fromthere. What
does that standard say, if anything, about dentistry?

M. LEYENDECKER: |'mgoing to object to the
form your Honor. Calls for speculation. W don't have
it before the jury.

THE COURT: |'mgoing to sustain the objection.
Q Does the standard, based on your know edge and

experience, that JCAHO sets forth with respect to restraints
apply to dentistry?

A No, it does not.
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Q And does it contain specific |anguage that excludes
dentistry?

A Yes, it does.

Q Now, let nme ask you this, Doctor: Are you aware of
any scientific literature or research studies that establish
or show any risk relative to nedical stabilization and
protective stabilization?

A | am not aware of any scientific studies that show
t hat .

Q And have you done the research?

A | have done the research. |[|'ve done the research
because of all the years when | was a residency director, we
had what was called literature review. Every week we went
through literature and tal ked about it, and after that, in
preparation for this trial, | went to the National Library of
Medi cine, the nmed line, and searched every conbination |
could find that conbined nedical imuobilization, dentistry
and risk. And in every single case, the printout showed no
findings. No articles, no references.

Q Now, Doctor, | think you already testified that all
the AAP.D. -- the relevant A A P.D. guidelines are part of
the orientation materials that you have put together?

A Al'l of the relevant ones. There were others that were
on orthodontics or were on sedation and general anesthesi a,

things that we did not do that |I did not include in the
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gui delines, but all the relevant ones, yes.

Q Doctor, | show you what's been nmarked as Defendant's
Exhibit -- Defendant's A d FORBA Exhibit 1002. Wuld you
take a |l ook at that?

A Yes.

Q Now, Doctor, | realize -- let me ask you: Did the
orientation materials change fromtinme to tinme, over tine?
Were things added and subtracted?

A They did.

Q Ckay. So it's a bit of a noving target. | guess ny
guestion is, is this one version of that?

A This is one version, yes, sir.

M. FIRST: | would offer that.

M. LEYENDECKER: May | see it, your Honor?
don't believe |I've seen this.

(Wher eupon, a di scussion was held at the bench)

THE COURT: There's an objection on the basis of
foundation. |'mgoing to sustain that objection.

Q Let ne ask you a couple nore questions about that.
realize you didn't physically necessarily put that book
together, but is that generally materials that you put
together for the benefit of doctors who were getting oriented
into the Small Smles practice?

A Yes. | put the book together and then | was not the

person who physically sent it out to each of the doctors or
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gave it to each of the doctors, but | put it together, yes,
Sir.

Q And that has articles that you put together?

A This contains guidelines fromthe Anmerican Acadeny of
Pediatric Dentistry; it contains short sunmaries that |
wote, and it contains articles and references to the
gui del i nes.

M. FIRST: | would offer it.

M. LEYENDECKER: In light of the testinony,
your Honor, | have no objection to it.

THE COURT: Ckay, Exhibit 1002 received.

(Wher eupon, Defendant's Exhibit 1002 was

recei ved in evidence)

Q Doctor, you have been asked a | ot of questions about
the A A P.D. guidelines, both by counsel for the Plaintiff
and nyself. Let nme ask you about your distribution. You
actually identified a couple of exhibits -- actually three
exhibits now. You had the orientation materials, correct?

A Yes.

Q And you put the guidelines -- at |east the ones that
relate to this practice, in the orientation material s,
correct?

A Correct.

Q And that would include with regard to protective

stabilization?
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A That's correct.

Q And in addition to that, there have been a couple of
exhi bits marked that indicate that the guidelines,
particularly when they were nodified in any way, were sent to
all the lead dentists and to the office managers of all the
Small Smles offices around the country; is that correct?

A That's correct.

Q And that was done in 2005, was it?

A It was done in 2005 and in 2006. | believe | did it
prior to that, but the exhibits we have are from 2005 and
2006.

Q kay. And why was it that you distributed the
guidelines in your orientation materials and in these e-mails
that went to the dentists who practiced at the Small Sm | es
dental clinics?

A Excuse ne. Overall, why did | do it?

Q What was the reason for distributing those?

A It was to help them It was to help the new dentists
who were comng into a new position, dealing with a specific
ki nd of patient popul ation, to understand that popul ation and
to understand what the scientific literature, again, the
Ameri can Acadeny of Pediatric Dentistry, had to say about
what you should do to treat that population. So it was for
their benefit, for their assistance.

Q Ckay. So do -- let ne withdraw that.
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M. FIRST: My | have a nonent?
THE COURT: Yes.
M. FIRST: Thank you.
THE COURT: Vr. Hul sl ander ?

M . HULSLANDER

M. STEVENS: No questions,

THE COURT:

REDI RECT EXAM NATI ON BY M.
Q You said that the 2004/2005 A. A P.D. guidelines didn't

di scuss risks in any way.

A Yes, | believe that's what | said.
MR. LEYENDECKER: Let ne hand you Exhibit Nunber
771, your Honor. This is not on our list. 1It's being

offered in rebuttal
produced by Dr. Miel

Q Dr. Mieller, is

A. A.P.D. guidelines on behavior managenent, the subject we
have been di scussing?

A No.

Q Let me ask you this, Dr. Mieller. |Is Exhibit 771,
clinical guidelines on behavior managenent, as set forth by

the A A P.D.
di scussi ng?

A No.

Val erie Wiite,

that contains the portion that you were just

Seni or

Not hi ng.
your Honor.

Redirect ?

LEYENDECKER:

Do you recall that testinony?

to the testinony that was just
ler.

this the full version of the 2004/ 2005
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Q So this section right here, "Medical |Immobilization,"
right?

A Yes, sSir.

Q "Medi cal I'mmobilization," appears on Page 92, right?

A Yes, sSir.

Q And you' ve got "Medical Immobilization"” here on Page
2, "reference manual '04/'05," and if | turn the page,
"reference manual '04/05." Do you see that, Dr. Mieller?

A | see what you're looking at. | was |ooking at
"revised 2000." This does say "reference manual 2004/ 2005,"
excuse ne.

M. LEYENDECKER: Plaintiffs offer Exhibit 771

THE COURT: Any objection?

M. FIRST: Haven't seen it.

M . LEYENDECKER: You have it. You just talked
to your witness about it, part of it.

M. FIRST: No objection.

THE COURT: M. Hul sl ander.

M . HULSLANDER: No objection.

THE COURT: M. Stevens?

M. STEVENS:. No.

THE COURT: Exhibit 771 received.

(Whereupon, Plaintiff's Exhibit Nunmber 771 was
recei ved in evidence)

M . LEYENDECKER: Chuck, can | get that on the

Val erie Waite, Senior Court Reporter
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screen, please?

Q Let me hand this back to you. This is the clinica
gui del i nes on behavi or managenent fromthe A A P.D., and
t hese di scuss the various behavi or managenent concepts you
have been testifying about, right?

A Yes.

Q And this is 2004/2005?

A Yes, it is.

Q It's the one that you just testified before this jury
that they don't discuss risks in any way, right?

A No, | did not.

Q Let's ook over on "Inforned Consent,"” Page 2. Chuck?
| nf ormed consent, you understand what that concept is, don't
you, Dr. Mieller?

A | do.

Q That's the process by which a doctor explains to a
patient or a young child's parents, the risks and benefits of
any proposed treatnment, correct?

A That is correct.

Q And it's inportant no doctor, whether it's a surgeon
or a dentist, a dermatologist, it doesn't matter. No doctor
can perform a nedical procedure w thout obtaining the
informed consent of the patient or the patient 's parent;
true?

A Sone do, but in ny opinion, they should.
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Q They' re supposed to. The standard of care --

A Yes, sir, the standard of care would be that they
obtain the infornmed consent.

Q And in these 2004/ 2005 guidelines that are talking
about the use of behavior managenent, including use of a
papoose board, does it not say that "considerations regarding
the need of treatnment, consequences of deferred treatnent and
potential physical/enotional trauma nust be entered into the
deci si on- maki ng process"?

A It says that, but that's not what | testified to.

Q Do the 2004/ 2005 guidelines contain a disclosure to be
used by dentists across the country that are considering what
they have to say that there are potential physical/enotional
trauma, and that physical and enotional trauma nust be
considered in obtaining the parent's consent before putting
their child in a papoose board?

A It does not say anything about a papoose board. It
says "considerations regarding the need of treatnent,
consequences of deferred treatnent, and potenti al
physi cal / enoti onal trauma nust be entered into the
deci si on- maki ng equation," the decision-nmaking equation of
the dentist practitioner who is making this, doing this
informed consent, that they have to consider those things
before they make a decision of any of the managenent

techni ques they m ght use.
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- Redirect

and using a papoose board is one of the

guidelines, is it not?

A It is, but all

t hat .

Q These gui delines do discuss risk, don't they, Dr.

Muel | er ?

A No.

M . LEYENDECKER
your chart that you had --
policy statenents,
left up there nost of the tine.

Q | want to make sure you can see this, Doctor. You had

this says is that they have to consider

sonething like that? 1It's the one you

a bunch of discussion wth your

chi | dhood caries concept,

A Yes, sir.

Q Okay. What this says is that "dentists who di agnose

ECC," right?

A Yes.

Q And you know for

Khan or Dr. Aman or

right?

A | didn't know we were tal king about Jeremnmy Bohn right

Dr . Bonds di agnosed Jereny Bohn w th ECC,

right?

a fact that no dentist, neither Dr.

now, but no, | don't know that,
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that or not.

Q You haven't | ooked at his record to see whether they
di agnosed himw th ECC before you cane in here and testified
about all the things that go along with ECC?

A | have | ooked at his record and he does have ECC.
Actual ly, he has severe early childhood caries.

Q Did you treat Jereny Bohn, Dr. Muieller?

A No, | did not.

Q Dr. Khan and Dr. Aman and Dr. Bonds treated Jereny
Bohn, right?

A Yes, sir.

Q And you reviewed their treatnment and the record for
hi nf

A Yes, sir, | did.

Q And you know to a noral certainty that none of them
di agnosed Jereny with ECC, don't you?

A He had ECC by definition. | don't know what -- this
is a policy statenent. He had ECC by definition. | don't
know what there is to diagnose. He has it by the definition
of what early childhood caries is.

Q Isn't that what doctors do? They see their patients,
they evaluate their synptons and then they give thema
di agnosis? Isn't that what doctors do?

A Yes, but this is a policy statenent.

Q What we know and what you're avoiding answering is

Val erie Waite, Senior Court Reporter
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t hat none of those three doctors diagnosed Jereny with ECC,
right?

A No, |I'm not avoiding your answer at all

Q While I'"mon the subject of using your |awer's
charts, let's go back to this one that you were focused in
on -- this is the one that's hard to see. Excuse ne. Can
everyone see that? Wlat's the first contraindication for
usi ng a papoose board?

A A cooperative patient.

Q A cooperative patient. But in your opinion and what
FORBA taught all the new dentists was that it was perfectly
fine to strap a child in a papoose board, even though they
wer e cooperative, sinply because they thought they m ght
becone uncooperative in the future?

A FORBA didn't teach them anyt hing.

Q You di d?

A | did not teach them anything. | exposed themto the
gui delines so that they could use those guidelines to nake a
decision for thenselves. And | told you, it is a subjective
judgnent on the part of the dentist, and this is true in any
case; it's a subjective judgnent as to whether the patient
w Il be cooperative or not. |If the dentist believes that the
child will not be cooperative, then yes, he can use the
i mobi |i zati on devi ce.

Q Is it fair to say that the A A P.D. disagrees with

Val erie Waite, Senior Court Reporter
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your opinion that it's okay to restrain a child with a
papoose board if they're cooperative?

A No.

Q Now, | also wote down, Dr. Mueller, that you said
this was a typical board, which has been marked as
Def endant's Exhibit Nunmber -- is that 1252? | can't read
that. This papoose board, you said, was typical, right?

A Yes, | did.

Q Now, what | heard you say was that one of the dangers
of treating these kids and the reason you put themin a
papoose board is because their head can nove while you're
trying to give theman injection?

A That's correct.

Q How is it that this papoose board, Dr. Mieller, if
it's being used because it's a danger of putting a needle in
a child's nmouth and he m ght nove, howis this papoose board
goi ng to have any inpact on his head?

A The papoose board is wapped around the child up to
this point. Wen w give a child an injection, we cradle the
child's head in our armand we give themthe injection. The
papoose board holds their body still so they can't kick or
flip fromone side or to the other, but in terns of actually
nmoving their head, the dentist hinself or herself does that
by cradling the child's head in their arm

Q So the papoose board is not necessary to prevent the
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danger that mght exist fromtrying to give a young child a
shot, right?

A That's not true.

Q The dentist, as you say, is the one that can, as you
describe, gently cradle the child' s head while they
adm ni ster a |ocal ?

A The child's head, but not the rest of the body. And
if the child is kicking and noving the rest of the body, then
you cannot safely give the injection.

Q You didn't talk about kicking feet or noving arnms when
you descri bed the danger of giving an injection, did you, Dr.
Muiel | er?

A | described -- | said that giving an injection to the
child was one of the places -- the question to ne was, |
think, was that what are the kinds of things that can cause a
danger to the child, and one of the ones that | identified
was giving an injection to the patient. The other one |
identified was using the handpi ece on the patient.

Q Now, you testified that the way nost dentists work is
the nore work they do, the nore noney they nmake; do you
remenber that testinony?

A | do. That's true for your dentist and ny dentist and
all fee-for-service dentists who work.

Q But it's not true of the dentists who work at Small

Smles, is it, because they were paid a salary and the nore
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work they did, the nore noney FORBA got, right?

A No, that's an inaccurate representation. They earned
nmoney -- they earned a salary, but they also had an incentive
on top of the salary. So if nore work was done, they got
nore noney.

Q | thought you said that was a clinic-wde thing, not a
dentist-to-dentist thing?

A It is clinic-wde. The entire clinic -- a dentist
al one cannot do -- cannot operate the entire clinic. The
bonus system we wanted to have teammwrk, and so the bonus
system was given to everyone in the clinic because it
requires everyone in the clinic to be productive, together,
in order for the children to be treated.

Q Didn't the bonus system Dr. Mieller, pay the dentists
and the front office workers a bonus if and only if they
exceeded the m ni num expected revenue that FORBA set for that
clinic? Isn't that how the bonus system worked?

A The bonus system had approximately eight to ten
sections to it. That was one. Actually, that was the | ast
one.

Q And |l et ne ask you about the last one. Is it also
true that no bonus could be earned unless the clinic had
exceeded the m ni num expected anount of revenue that FORBA
wanted fromthat clinic? |If they didn't exceed that, the

other factors didn't matter; isn't that true?
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A Even if they exceeded that and the other factors cane
into play, they did not get the bonus, even if they exceeded
that productivity. |If the other factors were not present,
they did not get the bonus.

Q Here's ny question: |Is it true that they could not
earn a bonus -- the only way they could earn a bonus is if
t hey exceeded the amount that FORBA set as the m ni num
expected revenue for that clinic on average every day for
that nonth? |If they didn't do that, they weren't even
eligible for the bonus, were they?

A If they didn't do any of the ten, they weren't
eligible for the bonus. That was one of the ten.

THE COURT: Dr. Mueller, can you answer the
guestion with a yes or no?

A Yes.

Q The answer is yes, they couldn't get a bonus unless
each and every day for the nonth that clinic exceeded FORBA's
expectati ons, m ninum expectations as to the anount of
revenue for each and every day. |If they didn't exceed that,
then nothing else mattered; they couldn't get a bonus, right?

A W ong.

Q Well, perhaps we'll visit about that with M. Dan
DeRose when he testifies about that later in this case, the
particul ars about that.

A Certainly.
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M . LEYENDECKER: If you'll bear with ne 30
seconds, let ne see if | can put ny finger on that since
we're on the subject.

M. FIRST: | have an objection at this point.
| think we're beyond the scope of cross, ny cross.

M. LEYENDECKER: No, we're not. He discussed,
your Honor, the subject of bonus with Dr. Mieller on his
exam nation, and I'mentitled to explore it. The
testinony was just given as it relates to whether they

could earn a bonus, unless they nmet or exceeded the

production -- the m ni mum production |evel.
THE COURT: | believe that subject was
di scussed -- addressed on your exam nation of your client,

so I'"'mgoing to overrule the objection.

Q You are famliar with the way the bonus worked, | take
by your sworn testinony to the jury?
A | am
M . LEYENDECKER: Your Honor, Plaintiffs would
of fer Exhibit Nunber 84.
THE COURT: Any objection?
M. FIRST: It's not on the I|ist.
M. LEYENDECKER: | have it on ny |list and

think it's fair to examne the witness about this in |ight
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of his testinony about the way the bonus worked.

M. FIRST: [I'Il object to it. |It's not on the
list.

M . LEYENDECKER: Your objection is it's not on
the list, even though he testified --

M. HULSLANDER: It's not on the |ist.

THE COURT: W have one court reporter with ten
fingers. She can only take the testinony of one person at
atime. So your objection is it wasn't identified as an
exhibit on Plaintiff's exhibit list?

M. FIRST: That's true.

THE COURT: But this is for inpeachnent purpose,
just like you pulled out with a new exhibit, so the rules
were on your direct exam nation, no new exhibits; for
i mpeachnent purposes -- so I'mgoing to overrule the
obj ection on that grounds. Do you have any other basis
for --

M. FIRST: Well, he's offering it. | don't
think that's appropriate.

M. HULSLANDER: Can | see it?

M. FIRST: W don't know what it is, either.
It's not been identified.

THE COURT: |s there an objection?

M . HULSLANDER: Not by ne.

M. FIRST: | object to it comng in. | don't
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object to -- if he thinks it sonmehow inpeaches him |
don't object to that.
THE COURT: Wy don't you ask him a question
about the exhibit?
M. LEYENDECKER: May | display it, your Honor?
THE COURT: At this tinme, it hasn't been
recei ved, so no.
M . LEYENDECKER: Fair enough.
BY MR. LEYENDECKER
Q Exhi bit Nunber 84, Dr. Mieller, has a discussion of
t he Rochester bonus, does it not, if you look at the first
page of this e-mail?
A It says "attached is the infornmation you requested.™

Q Attachnents: Rochester bonus summary; do you see

A | do.

Q And you know that the bonus programfor all the FORBA
clinics worked the sanme? The anounts that it was necessary
to get the bonus m ght have changed, but the mechanics were
t he sanme?

A Correct.

Q Ckay. And so if we go to the second pages of Exhibit
84, Item9... are you with ne? Item9 carries a weighting
percentage of 65 percent; do you see that?

A Hold on. \What page are you on?
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Q

can assi

wei ght ed percentage of 65 percent. Are you with ne?

A

Q

whi ch is whether they exceed the m ni mum expected anount of

revenue set for that clinic, correct?
A Well, this is an e-mail sent from R ch Lane to Dan
DeRose - -
Q That's not ny question.
A -- Rounph, to Dan DeRose and our attorney and to ne,
which |1've never seen before.
Q That's not ny question. Item9 carries a weighted
percentage of 65 percent; does it say that?
A It does.
Q Does it say "lItem 9 has a structured breakdown of the
bonus | evel --"
M. FIRST: [|I'mgoing to object --
Q -- "based on the average daily collectible production
and the nunmber of dentists in practice.”" Do you see that --
M. FIRST: bject.
THE COURT: Wit a mnute.
M. FIRST: The witness has indicated he's not
famliar with this exhibit. |It's Rochester apparently. |

woul d object to it being used for this purpose.

You may have the shorthand version. Let ne see if |

st you, Doctor. Here we go. Item9 carries a

Yes, sir.

And you recognize that Item 9 relates to that factor,
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THE COURT: kay. So your question -- your
guestion that he asked was whether Item 9 has a wei ghted
-- 65 percent weighted -- okay. So you're asking himto
read froma docunent that's not in evidence. 1'magoing to
sustain the objection.
BY MR. LEYENDECKER
Q Dr. Mueller, is it your nmenory that the conponent of
t he bonus programthat related to whether the clinic exceeded
t he expected production was wei ghted at 65 percent of the
nodel ?
A No, it's not.
Q Is it your nmenory, Dr. Mieller, that Item 9, which
relates to the average daily production of the clinic
per nonth in the FORBA bonus nodel --
M. FIRST: |I'mgoing to object to asking this
W tness about an exhibit that he doesn't know of, never
has seen --
THE COURT: Well, he's not asking him about an
Exhi bit, so overrul ed.
Do you need the question read back?
THE W TNESS: Yes, please.
THE COURT: Val, please read the question back.
(Wher eupon, the record was read by the court
reporter)

Q Is it your nenory that the bonus put in place for al

Val erie Waite, Senior Court Reporter
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these clinics of the nine factors which you told us
referenced, the single |largest was the average daily
production factor? Do you renenber --

A The 65 percent, as | renenber, was based upon the
mont hly coll ectible production. You asked ne previously if
it was based upon the daily collection, which it's not. It
was based upon the overall nonthly production.

Q Ckay. So on the 65 percent, it's not -- according to
your nenory; that's fair. According to your nenory, the 65%
is not based on the average daily collectible production and
the nunber of dentists in practice over the course of a
nmont h?

A According to ny recollection, it's based upon the
total amount of noney as one of the nine, 65 percent. Each
of the other ones has a percentage associated with it as well
of the nine, but --

Q Is it your nmenory that no bonus could be paid to
anybody unl ess they achi eved 70 percent or nore of those
various factors?

A No. If they achieved -- if they failed on any of the
factors, they did not receive the bonus.

Q Here's ny question, because |I think you --

A | don't think |I understand.

Q To be eligible for a bonus, it's your nenory --

what ever happens on factors one through eight, is it your
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menory that in order for the bonus to be payable, they have
to achieve 70 percent or nore, 65 percent of which is
assigned to the production conponent? And so if they don't
get the 65 percent, they can't ever get to 70 percent and

t hus can never earn a bonus; is that your nmenory of how it
wor ked?

A | guess if you put it that way, that makes sense, but
they had to achieve all of them They couldn't just achieve
the collections for the nonth.

Q You made a comrent about nost nothers wanted their
children treated on the day that they -- first day they
showed up, or | forget exactly what you said, but you said
nost nothers wanted the treatnent, so that's why we were
doing the treatnent on that day; do you recall that
testi nony?

A | think | said many or sonme. | didn't say nost,
but -- | said that nothers frequently, regularly requested
that we do the treatnent on the day that they were there.

Q Did FORBA keep track of the nunmber of patients that
were converted froma hygiene visit to an operative visit?

A Not to ny know edge.

Q To your know edge, did the clinics have to send
information back to the offices in Denver about how many
patients they had converted from hygiene visits to operative

Visits?
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A Not to ny know edge.

Q To your know edge, were the clinics and the dentists
pressured to increase the nunber of conversions?

A Not to ny know edge. The dentists were asked to
use -- utilize the hour of time that they had. |If they had a
patient in hygi ene where a patient needed care, the nother
wanted the care, they were asked in order to increase their
productivity to use that hour they had to treat a child that
needed care.

Q Are you telling this jury that you have no idea
whet her FORBA was keeping track of and pressuring clinics to
convert nore patients; is that your sworn testinony?

A Yes, sir.

Q | f that happened, you had no idea it was going on?

A | f anyone was being pressured, they were being told
that that's what needed to be done in order to do your job;
you should utilize the full hour that you have with your
patient. And if there is an hour available, rather than
going into your office and playing on your conputer or
readi ng the newspaper, that -- and if you have a child who
needed treatnent, you should use that hour to treat the
child. If you want to call that "pressure,” that's fine, but
what | described is what happened.

Q You said that one of the things the dentists are

supposed to do before a child is strapped down on a papoose
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guard is to engage in tell-showdo to try and hel p nake a
child feel confortable and safe and accepting of treatnent,
positive attitude toward being at the dentist; did you say
t hat ?

A | did not say "before.” | said that's one of the
behavi or managenent techni ques that is used.

Q The point of that behavior managenent techni que, Dr.
Mueller, is it not to help the child relax and becone
confortable and accepting and to cooperate with the doctor?
Isn't that the point of it?

A It is a point of it, but as you said, "To cooperate
with the doctor,” and if we have a child who is between one
and four, they are by definition in a pre-cooperative state
of behavior, so they can't do that.

Q Is it your testinony to the jury that children one to
four can't cooperate under any circunmstances with an adult or
with a doctor?

A No, that's not ny testinony.

Q You do know, do you not, Dr. Mieller, that the denta
record that we're going to look at with Dr. Bonds, Dr. Aman
and Dr. Khan, that there is no indication, none, that anybody
ever tried tell-showdo with Jereny before they strapped him
on this board, right?

A You -- he was an out-of-control child. You can't use

tell -showdo on an out-of-control child. So the answer to
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your question is no.

Q So they didn't try it, did they?

A | believe I've just answered that.

Q And the answer is they did not try --

M. STEVENS: Qbjection, specul ation, your
Honor .

THE COURT: Overrul ed.

Q Just to be clear about your testinony, you're famliar
w th what happened; you've reviewed the chart, and you know
they did not try tell-show do before they strapped hi m down
on what ever device they strapped himdown on --

M. STEVENS: QObjection -- you're asking for a
concl usi on about what happened between the dentist and
patient. It's an inproperly phrased question.

Q Let me ask it this way: |Is there any indication in
Jereny Bohn's dental chart which reflects the days on which
Dr. Bonds strapped him down on one of these papoose boards --
is there any indication in that chart anywhere that reflects
he tried to get Jereny to cal mdown, have |less fear, and
cooperate by using tell-showdo, any indication whatsoever in
that chart that he did that?

A No, there's not nor would | expect there to be.

Q Okay. So let nme make sure -- | want to explore that
for a mnute. If | have a child that is uncooperative and

frightened and scared, and that's what you're descri bi ng,
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right?

A Yes.

Q You don't think that it's worth the effort to try and
talk to that child and show himthe instruments and expl ain
what you're going to do with hin? You don't think that's
worth the effort?

M. STEVENS: QObjection.
A It's worth -- I'msorry, did soneone --

THE COURT: You have an objection?

M. STEVENS: Yes.

THE COURT: The |egal basis?

M. STEVENS: Specul ative as to what occurred
bet ween the dentist and patient in this case.

THE COURT: So specul ative. Overrul ed.

A |"'msorry, with the objection, ask nme again, please.
| | ost the question.

Q Let me try again, all right?

A Sur e.

Q W know that children can be fearful and afraid when
they're at a dentist's office or -- right? W know that?

A Yes, they can.

Q And so ny question is, if we know the tell-showdo is
designed to help alleviate fear, is designed to help nmake a
child feel confortable, to nake himless scared, to nmake him

able to hopefully cooperate with the medi cal professionals
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that are there to help him-- if those are the things you're
supposed to do, are you telling this jury it's not worth the
effort to do that sinply because he conmes in and is acting
the way a three-year-old is going to act in that kind of

envi ronment ?

A In his chart, it says he was out of control, out of
control .

Q Here's ny question --

A Qut of control three-and-a-half-year-old, and you
cannot use tell-showdo, in ny opinion, on an out-of-control
t hree-and-a-half year old. 1It's not going to do anything.

Q That's not ny question.

THE COURT: |'mgoing to have Val read back the
question. Listen to the question and answer the question,
if you can.

(Wher eupon, the question was read back by the
court reporter)

A In this situation, yes, that's what I'mtelling you.

M . LEYENDECKER: | have no nore questions, your
Honor .

THE COURT: Ckay.

RECROSS- EXAM NATI ON BY M. FI RST:
Q Doctor, you still have 771 in front of you?

A Let ne see. Thi s one.
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Q Doctor, you were asked about the clinical guideline
behavi oral nanagenent, a particular section of it that deal

with inforned consent, and let ne ask you this: That

informed consent statenent in there pertains to all types of

behavi oral nanagenent; is that correct?

A Yes, that's correct.

Q Ckay. And it goes on to say -- may | see it again?
|"'msorry, | don't have -- it goes on to say "there needs t
be considerations regardi ng need of treatnent, consequences
of preferred treatnent and potential physical/enotional
trauma nust be entered into the decision-nmaking equation.”
That's the part that was highlighted to you, Doctor?

A Yes, it is.

Q Now, that is in relation to informed consent for a
types of behavioral nmanagenent; isn't that correct?

A Yes, although it's under "infornmed consent." Yes,
says "considerations regarding the need of treatnent, the
consequences of deferred treatnent and the potenti al
consequences of physical/enotional trauna nust be entered
into the decision-making equation.” That neans the denti st
who is treating the patient nmust weigh all of these things
when they're nmaking a decision of howto treat this child.

Q Okay. And there's nothing in that that pertains
specifically to nedical immobilization, is there?

A No, there is not.
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Q In fact, that would also pertain to things |ike
general anesthesia and sedation and other types of behavi oral
managenent, would it not?

A Yes, it would.

Q And that relates to informed consent. It doesn't
mention any specific or potential risks relative to any of
t hose scenarios, does it?

A No, it does not.

Q Now, you were asked some questions about early
chi |l dhood caries. Doctor, counsel asked you about early
chi | dhood caries and whether Jereny Bohn had it, and | don't
think you were able to discuss what that's about, what it is,
and what that question pertained to, or explain your answer,
so | want to ask you about that.

M . LEYENDECKER: Your Honor, may we approach?

THE COURT: Yes.

(Di scussion off the record held at the bench)

(Exhibit 772 marked for identification)

THE COURT: Do you want to make a record?

M. FIRST: | would, please.

THE COURT: All right. The Court is limting
the use of that exhibit, whatever exhibit nunber it is --

M ss Meyers, would you tell ne what exhibit that is?

Ms. MEYERS: Exhibit Nunber 1066.

THE COURT: -- 1066, to the subject matter of
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specifically whether or not there was a diagnosis in

Jereny Bohn's chart of ECC.

Q In response to M. Leyendecker's question, you
i ndi cated that based on what you would view, Jereny Bohn had
early childhood caries. | would like you to explain to the
jury what that's based on?

A It's based upon the definition of early chil dhood
caries.

Q Which is?

A Early chil dhood caries is when you have a child that
has one decayed tooth before they are aged six years old, is
early chil dhood caries.

M. FIRST: That's all. Thank you.

M . LEYENDECKER: Very brief, your Honor.

REDI RECT EXAM NATI ON M. LEYENDECKER:

Q Dr. Mueller, did you treat Jereny Bohn?

A No, sir.

Q And you know that the doctors who were on the scene
exam ning his conditions and his synptons, you know very well
they did not diagnose himwth early chil dhood cari es,
correct?

A D agnosed him -- by definition, he had early chil dhood
caries. By definition of the policy, are you asking -- what

are you asking?
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Q Are you confused by ny question?

A No, I'm not confused by your question.

Q Dd they or did they not diagnose Jereny with early

chil dhood caries? It's a yes or no question.

THE COURT: It isn't exactly because you asked

himdid they or did they not.

M . LEYENDECKER: Excuse nme. Fair point.

Q You know they did not diagnose Jereny with early
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chil dhood caries, correct?

A Dd they wite in his chart,

aski ng ne,
Q Dd | ask you what they
ask you if they diagnosed hinf

chil dhood caries in that chart?

A Vell, sir, I"msorry,
the chart, | sure don't know
M . LEYENDECKER
THE COURT: You
(Wher eupon, the w
THE COURT: The vi
correct?
M . LEYENDECKER
m nus, in that range.

THE COURT: Wy

M . LEYENDECKER
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exhibits --

THE COURT: | have | ooked at the exhibits. Wth
respect to Exhibit 514, would counsel approach?

(Di scussion off the record at the bench)

THE COURT: kay. W're going to see a
vi deot ape. W have physician testinony that was taken
under oath before the trial began. There were a nunber of
exhibits that were narked at that deposition and sone of
whi ch are being offered by Plaintiff's counsel. The
exhibits that are being offered are Exhibits 58, 514, 8,
103, 12 -- 12's already in -- 24, 31, 35, 511, and 513.

It's nmy understanding that the Defendants object
to adm ssion of Exhibit 58, 8, 511, and 530. The Court
overrul es those objections and wll receive those
exhibits. Dd | mss one?

M. LEYENDECKER: No, | think you may have said
513 originally. 1I'mnot sure. 530 is the exhibit we
di scussed and is being offered.

THE COURT: 5307?

M . LEYENDECKER: Yes, your Honor.

THE COURT: | mght have said the wong nunber.
It's 530 that's being offered, that is being objected to,
but the Court is overruling the objection. So those
exhibits are received.

(Exhibits 58, 514, 8, 103, 24, 31, 35, 511 and
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530 received in evidence)
THE COURT: All right.

(Wher eupon, the video of Richard Lane was then

pl ayed)
THE COURT: |Is that it?
M . LEYENDECKER: | believe so, your Honor.
THE COURT: kay. Wre there counter --
M. FIRST: Just a very brief one. 1'll just
read it.

THE COURT: Was it one that we di scussed
previ ousl y?

M. FIRST: Yes.

"Question: Al right. Now, if you would, let's
get Plaintiff's Exhibit 24 back in front of me. That was
just alittle bit, little earlier. That's your e-nmai
setting out the responsibilities of various people to DD
Mar keting --

Answer:  Yes.

Question: -- in their activity on behal f of
FORBA, right?

Answer:  Yes.

Question: And we have gone over your role and
that of M. DeRose and you' ve indicated you were in charge
of operations. Wat did that involve?

Answer: Do you want it from the beginning or
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fromthe tine of this docunent?

Question: Just give it to ne at the tine of the
docunent .

Answer: Ckay. So, primarily, nmake sure that
the clinics were up and running, that they had everything
t hey needed as far as H R was concerned; they had their
operations manual ; they had their H R nmanual, that they
had all the supplies, whether it was front office supplies
or dental supplies, that they had the proper equipnent,
whet her it be dental equipnent, the X-rays, the
handpi eces, the chairs, the conputers, Eagle Soft
software, which is a software that was used to run the
dental side of the business, and nmake sure if there were
any issues that canme up, if there was a request for
information from an outside agency, whether it be a state
agency or a private insurance payer or a Departnent of
Labor request for information, that all those would cone
through nme so that we could coordinate getting the proper
information to whoever needed it. W also would do chart
audits. W would do site audits. | didn't necessarily
need to be at the site to do the site audit. W m ght
have anot her representative from DD Marketing who would go
out and do the site audit. Chart audits were typically
done where we woul d request anywhere from 10 to 20 charts

a nonth to send back to our office. Initially when the
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busi ness first started, | was doing the chart audits by
myself and we created a tenplate at all of the -- "Il
call it non-dental. Since |l amnot a dentist, | would
| ook at all of the adm nistrative things to make sure that
what was on the patient charts matched what was on Eagle
Soft, make sure the height, weight, nane, the date of
birth, the dentist's signature was on there and the
denti st assistant's signature was on there, did we bill
for the services that we said we did, were the consent
forms in place?"

That's all | have. Thank you.

THE COURT: Ckay.

M . HULSLANDER: May we approach for 30 seconds,
pl ease?

THE COURT: Yes.

(Di scussion off the record at the bench)

THE COURT: GOkay. W're going to take our |unch
break now, an hour. According to this clock, it's 20 of
1. If you can cone back at 20 of 2. Don't talk about the
case with anybody. Don't do any independent research, and
don't eat too nuch.

(Wher eupon, the jury was excused fromthe
courtroom

THE COURT: Just so the record is clear, | know

the list that | received about the exhibits to be used
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during the Lane deposition did not include 94, 95, 96, 97
or 98. That was the shorthand version. | don't have the
transcript with ne. | don't know whether those are being
offered. They were shown to the jury. W didn't talk
about that with the counsel, so --

M . LEYENDECKER: That was ny m stake on the
shorthand version yesterday. They were obviously in the
desi gnations, and | apologize for that. As soon as |
recogni zed that, | asked M. Dorr to -- "don't show any
nmore of those."” They certainly are being offered in
connection with the testinony and your Honor did review
t he substance of that testinony on the objections |ast
week, so it was ny m stake yesterday, and | didn't want to
make it worse, so that's why | said, "take them down."

THE COURT: So | guess just to protect the
record, we need to know whether there are any objections
to Exhibits 94, 95, 96 -- well, you're offering those
exhibits, is what you' re saying?

M. LEYENDECKER: Yes, your Honor.

THE COURT: | had ruled on the testinony that
was given with respect to those, but there hasn't unti
now been an offer with respect to Exhibits 94, 95, 96, 97
and 98. Is there any objection to those exhibits?

M. FIRST: | would object to 94 as being

irrelevant and immterial to any issue in this case. |
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woul d note in particular --

THE COURT: You're going to have to face Val
when you're tal king. Can you bring your book that way?

M. FIRST: | would note in particular that t
e-mail has to do with the Dayton facility, nothing to d
wi th Syracuse. Should | go through all of them Judge?

THE COURT: Yes, because I'mgoing to | ook at
them at ny |lunch break and --

M. FIRST: | would object to the e-mail --
well, 1I'mtal king about 95, which half the e-mail is
actually from Judy Mori, D.D.S., who works at one of
the -- one of the dental clinics, so that is actually
hearsay as to nme and ny clients, and | would al so objec
to it that it does not deal with the Syracuse clinic.
believe that's Al bany, and I would object to it as bein
irrelevant and immterial.

And, your Honor, |'ve just been rem nded that
94, going back to that, you previously -- that canme up
before in this trial and you sustained the objection to

it.

THE COURT: It was sustained because it had t
do with foundation and Lane was -- it was with one of t
other witnesses but it was an e-nmail from Lane, | belie
or --

M. FIRST: This is not an e-mail from Lane;

Val erie Waite, Senior Court Reporter
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is not. It's not fromlLane. |It's fromDr. Knott.

THE COURT: Dr. Knott. Ckay. Al right.

M. FIRST: And he's not c.c.'d, either. Going
back to 95, | think I fully stated that it's inmateri al
and irrelevant to this case.

96, once again, it's inmaterial and irrel evant
because it does not deal -- it does have a nunmber from
Syracuse but it does not specifically address any issue at
Syracuse, and it otherw se addresses facilities that have
nothing to do with Syracuse.

97, | would also note with 97 that it's --
actually half the e-mail is from Jani ne Randazzo, who
apparently works at one of the clinics. That is certainly
hearsay. And in addition, | would object to that as
immaterial and irrel evant.

98, this e-mail deals wth Rochester. | would
submt it's inmmaterial .

THE COURT: Ckay. M. Hul sl ander?

M. HULSLANDER: Sane objections.

THE COURT: M. Stevens?

M. STEVENS: Your Honor, |'ll just, so ny voice
isn't entirely silent on the issue... in the ruling you
al ready nmade on the sequencing notion, you decided the
i ssue, the Defendant dentists believe they're trying the

case cheek by jow and the broad case against the
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corporation prevents themfromgetting a fair trial at
all. | object to being in the sane trial with all of the
corporate defendants. That's a general objection and you
have ruled on it in sequencing in notion.

THE COURT: All right.

M. HGANS: Judge, just very briefly, just to
try to clean up the record a little bit, Exhibit 772 has
been marked for identification. That is the denonstrative
exhibit, which is the papoose board which is on the
Plaintiff's table now. The Defendants have al so marked a
papoose board, which is marked as Exhibit 1252. So at
this time, we would nove in Exhibit 772 just for
denonstrative purposes only.

THE COURT: Ckay.

M. FIRST: | understand if it's denonstrative,
it's not noved into evidence at all, just marked for
identification. That's ny understandi ng.

THE COURT: So you're objecting to its receipt?

M. FIRST. Object to its receipt.

M. HULSLANDER: |'m going to object, too,
Judge. You can mark it, but it shouldn't be permtted
into evidence, in ny view.

M. STEVENS: Sane.

M. HGANS: Judge, when | say "denonstrative

exhibits,” I'mnot saying this goes back to the jury room
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It's marked and admtted for denonstrative purposes to
show the jury during the course of the trial, just like an
exhibit board or sonmething |like that.

M . HULSLANDER: Exhibit boards should not be
admtted into evidence. |It's either in evidence or it's
not in evidence. For denonstrative purposes, it's marked
so they have sonet hing marked, but it should not be
admtted into evidence. | submt that.

THE COURT: Anything else to address before we
break for lunch? Al right.

(Lunch recess taken at 12:46 p.m)
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