STATE OF NEW YORK
SUPREME COURT COUNTY OF ONONDAGA

Index No: 2011-2128

In Re: SMALL SMILES LITIGATION RJI No: 33-11-1413
Hon. John C. Cherundolo
(Including all cases in
Attachment A)

PLAINTIFFS’ COMBINED DISCOVERY DEMANDS
AND NOTICE FOR DISCOVERY AND INSPECTION

To: Defendants, FORBA HOLDINGS LLC n/k/a Church Street Health Management, LLC;
FORBA NY LLC; SMALL SMILES DENTISTRY OF ALBANY, LLC; ALBANY ACCESS
DENTISTRY PLLC; SMALL SMILES DENTISTRY OF ROCHESTER, LLC; and SMALL
SMILES DENTISTRY OF SYRACUSE, LLC.

NOTICE TO PRODUCE

PLEASE TAKE NOTICE, that the undersigned demands that you produce, on a date set
by the coordinating justice after expiration of any stays now in effect, at the offices of
Powers & Santola, LLP, 39 N. Pearl St., 2" Floor, Albany, New York, for copying,
scanning, testing or photographing by the plaintiffs, or someone acting on the plaintiffs’
behalf, the following documents or items that are in the possession, custody or control of
said defendant:
Definitions
1. “Corporate Integrity Agreement” means the agreement between the Office of
Inspector General of the Department of Health and Human Services and FORBA
Holdings, LLC signed on or about January 14, 2010.
2. “Dentist Defendant” means a dentist who is a defendant in this case.

3. “Document’ includes any written, recorded or graphic matter, applications,



summaries, data, electronic mail, compilations, and information of any kind or
description however made, produced, or reproduced, or stored whether by hand or
by any electronic, photographic, magnetic, optical, mechanical, computer, or other
process technology. Documents include but are not limited to: papers, books,
records, catalogs, pamphlets, periodicals, letters, correspondence, memoranda,
contracts, agreements, leases, reports, notes, sound and tape recordings, video
recordings, videotapes, audiotapes, calendar or desk pads, and appointment
books. A document can take the form of any medium on which information can be
stored, including without limitation, computer memory, computer disk, film, paper,
tape recordings, video tapes, and video disks, hard drives, servers, CDs, DVDs,
zip discs, jump drives, iPods, iPads, MP3 players, CD-ROM disks, magnetic tapes,
and back-up tapes. A Document also includes computerized data, i.e., a data
compilation from which information can be obtained and translated by the
responding party, if necessary, through detection devices in reasonably usable
form, and meta data, system data, backup data, files deleted by a computer user,
residual data, on line storage media, and near line storage media.

“‘Medicaid Investigation” means the investigation by the United States and
various states that resulted in the Medicaid Settlement Agreement.

“Medicaid Settlement Agreement” means the settlement agreement executed in
January 2010, entered among the United States, acting through the United
States Department of Justice and on behalf of the Office of Inspector General of
the Department of Health; FORBA Holdings, LLC; and John Haney, Angela

Crawford, and Deborah McDaniel.



10.

11.

12.

13.

“National Union Case” means the case of National Union Fire Insurance
Company of Pittsburgh, Pa. v. Small Smiles Holding Co., LLC, Civil Action No.
3:10-cv-00743, U.S. District Court for the Middle District of Tennessee.

“‘New FORBA Amended Complaint” means the Amended Complaint dated
January 22, 2010 in FORBA Holdings, LLC v. LICSAC LLC, et al in the United
States District Court for the District of Colorado, Civil Action 09-cv-02305-CMA-
MJW (Exhibit A).

“New York Clinics” means Small Smiles Dentistry of Albany, LLC; Albany Access
Dentistry, PLLC; Small Smiles Dentistry of Syracuse, LLC; and Small Smiles
Dentistry of Rochester, LLC.

“Qui Tam Actions” means the qui tam actions referred to in the Medicaid
Settlement Agreement.

“Wisconsin Escrow Case” means the case of LICSAC, LLC, et al. v. Small
Smiles Holding Co., et al., Case No. 08-CV-2215, Dane County Circuit Court,
State of Wisconsin.

“Old FORBA” means FORBA, LLC n/k/a LICSAC, LLC; FORBA NY LLC n/k/a
LICSAC NY LLC; DD Marketing, Inc.; and DeRose Management, LLC.

“New FORBA” means FORBA Holdings, LLC n/k/a Church Street Health
Management LLC; Small Smiles Dentistry of Albany, LLC; Albany Access
Dentistry PLLC; Small Smiles Dentistry of Syracuse, LLC; and Small Smiles
Dentistry of Rochester, LLC.

“‘FORBA” means Old FORBA and New FORBA.



14. “The Old FORBA Defendants” means Old FORBA; Daniel D. DeRose; Adolph R.
Padula, DDS; William A. Mueller, DDS; Edward J. DeRose, DDS; Michael A.
DeRose, DDS; and Michael Roumph.

Instructions

1. The answering party shall produce any and all drafts and copies of each document
responsive to any of the requests, and all copies of such documents that are not
identical in any respect, including but not limited to copies containing handwritten
notes, markings, stamps or interlineations. Plaintiffs specifically call for any and all
electronically stored information that is responsive to these requests. Electronically
stored information shall be produced in tiff format, OCRd, with the extracted text
and all metadata attached electronically, provided however, that the answering
party shall produce all Excel spreadsheets in native format with all metadata
attached. To the extent it exists, the answering party shall produce the following
fields of metadata: (1) bates ranges, (2) family associations, (3) document address
information, (4) document author, (5) document title or subject, (6) document dates
(including creation, modification and sent dates), (7) custodian and (8) for non-
redacted documents, text searchable files on the document’s content.

2. The documents responsive to these requests are to be produced either as they are
kept in the regular course of business or organized and labeled to correspond to
the categories in the request.

3. If answering party withholds one or more documents that appear to be within the
category of the documents required by the requests on the basis of a claim of

privilege, the answering party shall comply with CPLR 3122(b).



4. Unless otherwise stated, these requests cover the time period October 1, 2001 to

the present.

5. When policies and procedures are requested, please produce the original policy

and procedures and all amendments and revisions.

6. Words used in this Notice To Produce in the plural shall be construed to include

the singular, and vice versa.

7. The words “and” and “or” shall be construed conjunctively or disjunctively as

necessary to make the Notice To Produce inclusive rather than exclusive.

Documents

Documents Related to Allegations in the New FORBA Amended Complaint

1. The following Documents referred to in the New FORBA Amended Complaint

(Attached as Exhibit A) (paragraph references are to the paragraph in the New

FORBA Amended Complaint):

(a)

(b)

(c)

(d)

()

(f)

(h)

the communications by Dan DeRose referred to in 9] 16;

the communications by Richard Lane referred to in §] 19;

the communications by Michael Roumph referred to in 9] 20;

the Document in which Old FORBA went so far as to “creatively suggest
opportunities to increase production” to the dentists at the Small Smiles

Centers referred to in [ 33;

the emails Old FORBA sent to the Small Smiles Centers “urging them to
increase production” referred to in ] 36;

the emails sent by Michael Roumph to Small Smiles Centers referred to in |
38;

the communications that Old FORBA personnel had “with the Lead Dentist
and Office Manager in each of the Small Smiles Centers regarding
production” referred to in ] 38;



(i)

@

(k)

()

(m)

(n)

(0)

(p)

(@)

()
(s)
(t)
(u)
v)
(w)

(x)
)

11 38 refers to a series of reports run by Old FORBA, including “Dentist
Efficiency Reports” and “Dentist Daily Average Reports.” Please produce all
such reports;

the Document in which Dan DeRose suggested that certain reports were the
“number one trigger point for fraud” as alleged in [ 38,;

the emails and other communications between Old FORBA and the Small
Smiles Centers referred to in [ 46;

the emails in which Old FORBA exerted pressure on dentists within its
network of clinics to increase production levels referred to in §f 52;

the Documents by which Old FORBA tracked dentists’ production as alleged
in 9] 52;

the June 20, 2006 email from Dan DeRose to New FORBA referred to in |
56;

the internal communications and Documents that “show that Old FORBA
actively monitored production per dentist, and actively and repeatedly
pressured dentists to keep their production up” referred to in  57;

the spreadsheets tracking “Dentist Efficiency” that tracked individual dentist
production referred to in § 57;

the emails emphasizing the need for increased production referred to in |
57;

the May 6, 2004 email from Dan DeRose referred to in ] 57;

the emails from Michael Roumph referred to in ] 57;

the production emails referred to in | 57;

the August 24, 2005 email from Richard Lane referred to in [ 73;
the December 29, 2004 email referred to in [ 74;

the Management Agreements for Albany, Rochester, and Syracuse referred
toin § 68;

the memorandum referred to in ] 80; and

the internal email of Dr. William Mueller referred to in  82.



2. The Documents that provided the factual support for the following statements in

the New FORBA Amended Complaint (paragraph references are to the

paragraph number in the New FORBA Amended Complaint):

(@)

(b)

()

(d)

(e)

(f)

(9)

(h)

(i)

()

(k)

the statement in § 32 that Old FORBA interviewed and hired the dentists
and staff at the New York Clinics, and provided them orientation and
training;

the statement in ] 32 that Old FORBA provided the capital to open the New
York Clinics;

the statement in 9] 36 that “Old FORBA redoubled its efforts to increase the
performance of the Small Smiles Centers, sending regular emails to the
centers urging them to increase production, and having regular
conversations with the dentists and staff regarding ways to increase
production”; and all Documents which reflect or refer to such conduct;

the statement in 9] 38 that Old FORBA pressured the Small Smiles dentists
to increase production levels;

the statement in 39 that “the proceeds of the sale, other than amounts
remaining in escrow, were distributed to the members of Old FORBA; none
of the proceeds of the sale were retained by LICSAC, LLC, DD Marketing,
DeRose Management, LLC, or LICSAC NY, LLC.";

the statement in 9] 39 that “Old FORBA and LICSAC did not pursue any new
business enterprises, and have become dormant”;

the statement in § 51 that “Old FORBA took steps and implemented
methods designed to overstate its income”;

the statement in §] 52 that Old FORBA’s management exerted pressure on
dentists and staff within its network of clinics to increase production levels;
and all Documents which refer to or mention such conduct;

the statement in 9 52 that the “push for production became especially
intense after Old FORBA's attempt to sell the business failed in the Summer
of 2004”; and all Documents which reflect, refer to, or mention such
conduct;

the statement in ] 52 that Old FORBA’'s management tracked dentists’
production at the Small Smiles Centers;

the statement in § 53 that “Old FORBA pressured its dentists to increase
production even more in 2006”; and all Documents which reflect, refer to, or
mention such conduct;



()

(m)

(n)

(0)

(p)

(@)

(r)

(s)

(t)

(u)

(V)

the statement in 53 that Old FORBA knew that government investigators
were concerned about the possibility that pressure to produce could lead to
over-treatment, substandard quality of care and poor charting; and all
Documents which reflect, refer to or mention such knowledge;

the statement in ] 54 that Old FORBA management, including Dan DeRose
and Michael Roumph, threatened and berated Small Smiles dentists in
order to increase production; and all Documents that refer to or mention
such conduct;

the statement in § 54 that “Old FORBA exerted significant pressure on
Small Smiles dentists across the country, including dentists in Colorado,
Georgia, New York and Ohio”; and all Documents that refer to or mention
such conduct;

the statement in 955 that Old FORBA instituted a contest to encourage
greater production in order to artificially increase revenue; and all
Documents which mention or refer to such conduct;

the statement in §] 58 that Old FORBA engaged in an “inappropriate push
for production”;

the statement in §[ 58 that there was a reasonable possibility of government
action to recover payments for unnecessary or improperly documented
services;

the statement in §j64 that there was falsification of licensure materials; the
falsified documents; and all Documents that refer to, mention or discuss
such falsification;

the statement in § 65 that Old FORBA had knowledge of the falsification of
licensing information;

the statement in § 68 that Old FORBA did not establish policies,
procedures, or quality control measures to promote appropriate standards of
care at the Small Smiles facilities; and all Documents which refer or relate to
such conduct;

the statement in ] 68 that Old FORBA conducted periodic chart audits for
which the centers themselves selected the charts; and all Documents which
reflect, refer to or mention such conduct;

the statement in ] 69 that Old FORBA personnel falsified certain licensure
information relating to Small Smiles dentists and Center owners Drs. Andrus
and Knott; and all Documents which reflect, refer to or mention such
conduct;



(w) the statement in [ 72 that Old FORBA and certain Small Smiles practices
under its management did not comply with applicable laws and accepted
standards of dental care; and all Documents which reflect, refer to or
mention such conduct;

(x) the statement in ] 76 that Old FORBA had a practice of pressuring dentists
to produce in order to inflate revenues; and all Documents which reflect,
refer to or mention such conduct;

(y) the statement in § 76 that Old FORBA created a culture within the Small
Smiles Centers that emphasized production over quality care, in clear
contravention of the applicable Laws and accepted standards of dental care;
and all Documents which reflect, refer to or mention such conduct;

(z) the statement in §[77 that Old FORBA was responsible for providing
orientation and training to dental center dentists and staff;

(aa) the statement in §] 77 that the orientation and training of dental center
dentists and staff by Old FORBA was inadequate; and all Documents which
reflect, refer to or mention such conduct;

(bb) the statement in q 77 that the orientation and training of dental center
dentists and staff by Old FORBA did not ensure that all dentists and staff
were sufficiently familiar with the guidelines of the American Academy of
Pediatric Dentistry; and all documents which reflect, refer to or mention such
conduct; and

(cc) the statement in q 83 that, by the time of the Asset Purchase Agreement,
Dr. Michael DeRose, Dan DeRose, and Joe Bower were aware that the
government investigation of the North Carolina Centers was serious, likely
to result in a settlement in the millions of dollars, and that government
investigations were focusing on practices that the North Carolina centers
shared with the Old FORBA centers.

3. The Documents that evidence, mention, or refer to the “concerns about Old

FORBA’s management and operation of the Small Smiles Centers” referred to in

11 33 of the New FORBA Amended Complaint.

4. The Documents in which Old FORBA pressured the Small Smiles dentists to

increase production levels as stated in § 38 of the New FORBA Amended

Complaint, or which refer to or mention such conduct.



5. The Documents in which Old FORBA’s management tracked dentists’ production
at the Small Smiles Centers as stated in § 52 of the New FORBA Amended
Complaint; or which refer to or mention such conduct.

6. The Documents in which Old FORBA’s management exerted pressure on
dentists and staff within its network of clinics to increase production levels as
stated in ] 52 of the New FORBA Amended Complaint, or which refer to or
mention such conduct.

7. The Documents in which Old FORBA’s management, including Dan DeRose and
Michael Roumph, threatened and berated Small Smiles dentists in order to
increase production as stated in §] 54 of the New FORBA Amended Complaint; or
which refer to or mention such conduct.

8. The Documents in which Old FORBA’s management, including Dan DeRose and
Michael Roumph exerted pressure on Small Smiles dentists across the country,
including in New York, as stated in ] 54 of the New FORBA Amended Complaint;
or which refer to or mention such conduct.

9. The selected literature relating to pediatric dentistry practices that Old FORBA
provided to dentists as stated in §] 68 of the New FORBA Amended Complaint.

Documents Related to the Medicaid Investigation
10. The Documents sent to and received from the federal government in the
Medicaid Investigation.
11. Documents sent to and received from the states in connection with the Medicaid
Investigation.

12. All internal communications referring or relating to the Medicaid Investigation.

10



13. The Medicaid Settlement Agreement and the documents referring or relating to
the Medicaid Settlement Agreement.
14. The witness statements (whether written or recorded) and depositions taken in
connection with the Medicaid Investigation.
Documents Produced In The National Union Case
15. The Documents you produced in the National Union Case.
Documents Related To The Wisconsin Escrow Case
16. Documents from the Wisconsin Escrow Case, including without limitation, the
depositions, the deposition exhibits, the hearing transcripts and exhibits, the trial
transcripts and exhibits, the pleadings including exhibits, the orders, the
settlement agreements, the final judgment, the discovery, and the documents
you produced in the National Union Case, including without limitation, disk
SSSHCO005 and documents SSHC00035302-00044973.
Documents Referred To In the Wisconsin Escrow Case
17.The following Documents referred to in the Wisconsin Escrow Case trial
transcript (Exhibit B):
(a) the Dentist Orientation Manuals (p. 43)
(b) the monthly board meeting packets (p. 49)
(c) thefiles for the Albany, Syracuse and Rochester Clinics (p. 49)
(d) the subpoenas issued to DD Marketing in connection with the government
Medicaid fraud investigation (p. 129) and all documents produced in
response to such subpoenas.

18. The management presentation referred to on the eighth page of Trial Exhibit 79
(Exhibit C).

19. Documents from and referring to the disciplinary actions in Colorado against

Edward DeRose, Michael DeRose and William Mueller referred to in Trial Exhibit

11



20.

21.

22.

79 (25" page, which is page 4 of “Sanus Holdings, LLC Additional Due

Diligence Request”) (Exhibit C).

The following Documents referred to in the deposition of Richard Lane in the

Wisconsin Escrow Case (Exhibit D):

(@)
(b)

()
(d)
()

(f)

(9)
(h)

The PowerPoint presentation referred to on page 19;

The templates for the spreadsheets used to evaluate charts referred to on
page 43;

The presentation with the model referred to on page 50;
The agendas for monthly calls with the clinics (referred to on page 52-3);

The notes from the monthly calls with the clinics, including without limitation,
all of Richard Lane’s notes (referred to on page 53);

The Documents related to Old FORBA on Richard Lane’s computer
(referred to on pages 54-55);

The operations manuals referred to on page 55; and

The daily reports referred to on page 131 for the last workday of each month
from the Syracuse, Albany and Rochester clinics.

The following Documents referred to in the deposition of Michael Lindley in the

Wisconsin Escrow Case (Exhibit E):

(@)

(b)

()

The emails that suggested that Dr. Knott and Dr. Andrus falsified license
applications referred to on page 48;

The operating plans approved on an annual basis (referred to on page 92);
and

The report issued by Dr. Feinglass referred to on pages 111-12 and all
Documents which refer to such report.

The Monthly Provider Reports and all monthly reports tracking production by

dentist (referred to at page 139 of Dan DeRose’s deposition in the Wisconsin

Escrow Case) (Exhibit F).

12



Regular Reports

23.

24.

25.

26.

27.

28.

29.

The White papers or webinars prepared by Dr. Stephen Adair since he became
New FORBA'’s Chief Dental Officer.

The end of day reports for each New York Clinic prepared as of the last day of
each month from 2004 to the present.

The weekly status worksheet reports for the New York Clinics from 2004 to the
present.

The Provider Productivity Reports and the other Documents that evaluate the
financial performance of each provider at the New York Clinics for each month
between 2004 and the present.

The Daily Production Reports for each New York Clinic for the last day of each
month between 2004 and the present.

The bonus worksheets or other Documents that refer to, discuss, or contain
information about the bonus structure used at the New York Clinics. If the
bonus criteria changed, then plaintiffs request the Documents that describe,
refer to, discuss, set forth, and reflect the criteria used for every month between
2004 and the present.

The reports that compare the monthly financial goals at the New York Clinics

with their actual performance for the period 2004 through the present.

Special Reports

30. The quality improvement goals for FORBA and the New York Clinics that were

required to be provided to the FORBA Board of Directors under section IlIA5 of

FORBA'’s Corporate Integrity Agreement.

13



31. The Annual Reports that have been submitted to OIG as required by section V.B
of FORBA'’s Corporate Integrity Agreement.

32. The Implementation Report submitted to OIG as required by section V.A of
FORBA'’s Corporate Integrity Agreement.

33. The quarterly reports prepared by the Monitor as required by section lll.E4 of
FORBA's Corporate Integrity Agreement.

34. The reports issued by the New York Dental Director to the OMIG regarding
dental practices at the New York Clinics as required by the New York Corporate
Integrity Agreement.

Dentist Information

35. The lead dentist manual or handbook used from 2003 to the present.

36. The Documents evidencing or related to the termination of each of the following:
(1) Dr. Kenneth Knott (2) Dr. Robert Andrus (3) Kallene West.

37. The personnel files (including but not limited to performance reviews) of each
dentist named as a defendant in this case.

38. The personnel files of Dr. Kenneth Knott, Dr. Robert Andrus, and Dr. Sean
Barnwell.

39. The complaints received regarding each Defendant Dentist.

Agreements

40. The employment agreements with each of the Defendant Dentists.

41. The agreements between FORBA NY, LLC and any of the other defendants.

42. The agreements between DD Marketing and any of the other defendants.

43. The agreements between FORBA LLC and any of the other defendants.

14



44,

45.

46.

47.

48.

49.

The agreements between any of the New York Clinics and any of the other
defendants.

The agreements between any of the Old FORBA Defendants.

The agreements which discuss, refer to, describe, incorporate, set forth, or
otherwise relate to the management of the New York Clinics.

The agreements that include any FORBA entity and relate to the New York
Clinics, including without limitation the Management Services Agreements.

The agreements concerning any of the New York Clinics to which Adolph
Padula, Robert Andrus, Kenneth Knott, Maziar Izadi or Koury Bonds was or is a
party.

The agreements between two or more of the Defendants and pertaining to

FORBA.

Additional Prior Investigations and Litigation

50.

51.

52.

53.

The Documents, other than patient dental records, provided to the New York
State Office of the Medicaid Inspector General (OMIG) by the answering
defendants.

The Documents of and/or containing, referring to, or discussing interviews or
witness statements made to investigators from New York OMIG.

The answering defendants’ correspondence with the New York OMIG, the New
York Medicaid Fraud Control Unit and the New York State Office of Professional
Discipline regarding these entities’ investigation of FORBA’s dental practice in
New York.

The settlement agreement with New York in connection with the investigations

referred to in Paragraph 52 above.

15



54.

55.

56.

57.

58.

59.

60.

61.

62.

The reports or other Documents discussing the results of FORBA’s internal
investigation undertaken beginning in or about October 2007 regarding charges
of excessive, unnecessary and improper dental care.

The settlement agreement in the litigation styled FORBA Holdings, LLC v.
LICSACLLC, et al.

The Documents from the Arizona Dental board’s investigation of Dr. Matthew
Nolen and the death of Jonathon Barrera at a FORBA clinic in Arizona, and the
Documents which discuss and/or refer to such investigation.

The Documents from and/or which refer to and discuss investigations or
disciplinary proceedings by the Colorado dental board as to each of the
following (1) Dr. Edward DeRose (2) Dr. Michael DeRose (3) Dr. William
Mueller, including without limitation all charges, complaints, orders and other
Documents issued by the dental board, and all responses, filings, submissions
and testimony by the named individuals.

The Documents from and/or which refer to and discuss the investigation and
criminal prosecution of Dr. Doug Gardner for Medicaid fraud committed while
working at a New York clinic.

The Documents from and/or which refer to and discuss the investigations of Dr.
Michael DeRose and Medicaid Dental Center in North Carolina.

The document requests served in FORBA Holdings LLC v. LICSAC LLC, et al.
and the written responses to those requests.

The Documents produced in FORBA Holdings LLC v. LICSAC LLC, et al.

The Documents produced by any of the Relators in the Qui Tam Actions,

including but not limited to all exhibits attached to the Qui Tam complaints.

16



63.

64.

65.

The audit reports received from the New York Medicaid offices that reflect that
FORBA overbilled Medicaid.

The January 20, 2010 Department of Justice Press Release (Exhibit G) states
that FORBA was providing to the government “information about dentists who
may have violated professional standards.” Produce all such information that
was provided to the government.

The Documents of, and from the termination of Small Smiles of Albany from the
New York Medicaid Program, and/or the Documents that refer to and/or

describe and/or discuss that termination.

Marketing Information

66.

67.

68.

69.

70.

The agreements with Don Meyer, Hill & Knowlton or Rubin Meyer
Communications.

The Documents, including Power Point presentations, used to recruit dentists to
work for FORBA or one of the Small Smiles Clinics.

The marketing plans for any of the New York Clinics from 2004 to the present,
and Documents that refer to, set forth, describe, and/or discuss such marketing
plans.

The advertisements, commercials, videos, flyers, promotional materials, still
photographs, press releases, press submissions for any of the New York
Clinics, and the Documents that refer to, set forth, describe and/or discuss such
items.

The marketing materials and Documents for any of the New York Clinics.

17



Ownership/Management Information

71.

72.

73.

74.

75.

76.

77.

78.

79.

80.

The Ownership Documents for each of the New York Clinics from 2004 to the
present.

Sale or transfer of ownership Documents of the New York Clinics from 2004 to
the present.

The New FORBA ownership Documents and Documents which discuss or refer
to the ownership of New FORBA.

Documents showing the entities’ and/or individuals who have invested in or
funded any of the New York Clinics.

Documents that mention, refer to or discuss the ownership of any of the New
York Clinics.

Documents showing, listing, describing, setting forth, and/or containing the
names and addresses of FORBA's officers and management from October 1,
2001 to today.

Documents sufficient to show DD Marketing’s officers and management from
October 1, 2001 to today.

Documents sufficient to show the officers and management of FORBA NY, LLC
from 2004 to today.

Documents showing, listing, describing, setting forth, and/or containing the
names and addresses of the officers and management of each of the New York
Clinics from 2004 to today.

The Documents that identify the New York State Dental Director and the duties

of such person.

18



Corporate/Business Documents

81.

82.

83.

84.

85.

86.

87.

88.

89.

90.

The budgets and business plans for each of the New York Clinics.

The budgets and business plans for FORBA.

The minutes of and Documents provided to board members for each of the New
York Clinic’s Board of Directors meetings.

The minutes of and Documents provided to board members for FORBA’s Board
of Directors meetings.

Each New York Clinic's audited annual financial statements from inception to
the present.

The annual reports prepared by FORBA.

FORBA's audited annual financial statements.

Records of and Documents containing communications with investors of New
FORBA regarding financial performance of the company, government
investigations, or changes in company policies.

The leases for the New York Clinics.

The tax returns for the corporate entities operating the New York Clinics from

2004 through present.

Training materials

91.

92.

The training and orientation Documents for Small Smiles dentists, and the
Documents that were prepared for, used in, refer to or mention the orientation
and training of Small Smiles dentists.

The training and orientation Documents for Small Smiles staff, and the
Documents that were prepared for, used in, refer to or mention the orientation

and training of Small Smiles staff.

19



93.

The Documents prepared for, used in, and/or handed out at the FORBA training

session on protective stabilization in Vail, Colorado in 2005.

Documents from the Purchase and Sale of the Company

94.

95.

96.

The Asset Purchase and Sale Agreement signed on or about September 26,
2006, including all exhibits and attachments.

The management books, presentations, or memoranda provided by Old FORBA
to prospective purchasers of the company.

Documents evidencing New FORBA'’s valuation and/or analysis of Old FORBA
prepared in connection with either (1) the potential purchase of Old FORBA or

its assets, or (2) the solicitation of investors to finance such purchase.

Guidelines, Policies and Procedures

o7.

98.

99.

100.

The dental care quality assurance protocols used at any time at the New York
Clinics.
The dental care compliance guidelines used at any time at the New York Clinics.
The four-part series of webinars and the “guidelines for treating the ‘high risk’
pediatric dental population” referred to in Exhibit H.

The clinical practice guidelines used from 2004 through the present at the
New York Clinics for dentists, dental assistants, and dental hygienists for
including without limitation those regarding:
(a) the use of nitrous oxide;
(b) the use of local anesthetics before beginning dental procedures;
(c) the referral of cases to board certified pediatric dentists;
(d) the referral of cases to surgical centers or hospitals;

(e) the circumstances in which a patient should have dental procedures
performed under general anesthesia;

20



()
(9)
(h)

()
(k)

()

patient safety;

appropriate patient assessment and treatment planning;

documentation of dental records, including radiographs or digital photos;
appropriate anesthesia care for pediatric dental patients;

appropriate behavior guidance approaches for pediatric dental patients;
advanced behavior guidance techniques for the pediatric dental patient
including protective stabilization, sedation, general anesthesia and

contraindications of each technique;

appropriate management of dental patients with special health care needs;

(m)time management;

(n)
(0)
(p)
(@)
(n
(s)
(t)
(u)

v)

(w)
(x)
%)

the appropriate amount of treatment in an individual visit;

the time to be spent with individual patients;

parental accompaniment;

informed consent;

periodic audits of clinical quality;

the ethical responsibility to treat or refer patients;

the appropriate use of medications for pediatric dental patients;

promotion of adherence to the compliance and quality of care standards set
forth in the applicable statutes, regulations, Federal health care program

and state dental board requirements and AAPD guidelines;

ensuring that financial incentives do not motivate dentists or staff to engage
in improper conduct or provide excessive or substandard services;

employee performance objectives and evaluation;
linking employee compensation to clinical quality.
discipline for violations of the policies and procedures, including policies

relating to professionally recognized standards of health care, Federal
health care program requirements, and state dental board requirements;

21



(z) termination of any employee who violates professionally recognized
standards of dental care.

101. The internal audit procedures used at any time at the New York Clinics.

102. The document retention policies at any time, including policies regarding
back-up of electronic data.

103. The Code of Conduct used at any time.

104. The records of mandatory CME required for the dentists at the New York
Clinics pursuant to Education Law §6604-a and 8 NYCRR 61.15.

105. Any conditional registrations issued by the New York State Education
Department to any dentist at the New York State Clinics.

106. The affidavit of supervision presented to the State of New York Education
Department or its representatives required under 8 NYCRR 61.3(d) for any
limited permit dentists.

107. Records showing the attendance of the dentists at the New York Clinics at
the New York State dental jurisprudence and ethics course required after
January 1, 2008.

108. Records of the suspension, revocation, annulment, termination, or other
limitations on the dental licenses of any of the dentists at the New York Clinics.

109. The documents filed with the State of New York for and on behalf of the
New York Clinics from 2004 through the present.

110. Limited permits granted to any dentist in the New York Clinics under
Education Law §6605 and 8 NYCRR 61.3.

111. The dental anesthesia certificates issued by the Education Department
pertaining to any dentist at the New York Clinics and/or the New York Clinics

under Education Law §6605-a.
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112. The dental hygiene restricted local infiltration anesthesia/nitrous oxide
analgesia certificates for dental hygienists at the New York Clinics as required
under Education Law 6605-b and 8 NYCRR 61.17.

113. The New York Clinics practice and policy manuals and procedures which
set forth, and described the level of general and personal supervision that
dentists in the New York Clinics had to exercise over dental hygienists pursuant
to Education Law §6606 and 8 NYCRR 61.9.

114. Licenses and registrations for the dental assistants at the New York
Clinics as required by Education Law §6608 and Education Law §6608-a.

115. Limited permits issued by the Education Department under Education Law
§6608-d and 8 NYCRR 61.14 in certified dental assisting for any dental
assistants in the New York Clinics.

116. Mandatory continuing education courses offered by the answering
defendants for dental hygienists to meet their requirements for such education
under Education Law §6609-a and 8 NYCRR 61.16.

Quality of Care

117. The Documents that contain information on, refer to or discuss any of the
following practices or events at a Small Smiles Dental Clinic: (1) the use of
crowns and pulpotomies over other procedures and treatments (2) performing
all planned procedures in a single clinic visit (3) a dentist following a patient
treatment plan prepared by another dentist (4) denying parents access to their
children during treatment (5) refraining from referring patients outside the

FORBA clinics.
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118. The Documents received by the answering defendants from patients that
complain about, and report improper patient care practices, and Documents that
contain and/or refer such patient complaints and reports as to the New York
Clinics.

119. Records of the investigations, findings, fines, suspensions, license
surrenders, and determinations taken by the New York State Education
Department's Office of Professions, and/or the New York State Board of
Regents, as to any defendant in this case, and any dentist at any of the New
York Clinics, and the Documents that discuss, contain information about or refer
to such matters.

120. The requests for information, notifications, correspondence, process, reports
and/or complaints received from dentists, staff, state or federal government
agencies, or state dental boards, including the New York State Education
Department Office of Professions and the New York State Board of Regents,
and all similar state and federal agencies, which allege any of the following,
and/or requested information on the following: (1) the misuse of papoose
boards or other forms of restraints (2) a high pulp to crown ratio (3) procedures
performed without x-rays or with non-diagnostic x-rays (4) pressure to perform
procedures in an inadequate amount of time (5) pressure to convert hygiene
patients to operative patients (6) failure to obtain informed consent (7)
preferring FORBA’s interest to those of the patients (8) the misuse of nitrous
oxide (9) unnecessary dental procedures (10) overtreatment (11) the lack of

training of dentists or staff or (12) the lack of clinical quality of control (13)
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121.

122.

123.

124.

125.

denying parents access to their children during treatment; and the Documents
referring to or discussing such reports or complaints.

The Documents that refer to or discuss, or contain allegations of FORBA
clinics, and/or dentists, and/or dentist staff engaging in (1) the performance of
medically unnecessary pulpotomies, crowns, extractions, or filings (2)
pulpotomies, crowns, extractions, or fillings performed in a manner that did not
meet professionally recognized standards of care.

The Documents alleging that FORBA clinics, and/or dentists, and/or dentist
staff treated patients without taking sufficient x-rays, and Documents referring
to discussing and/or evaluating such allegations.

The Documents that refer to or discuss, or contain, refer to or discuss
allegations of, FORBA clinics, and/or dentists, and/or dentist staff using
papoose boards or restraints when not medically necessary or in a manner that
did not meet professionally recognized standards of dental care.

The Documents that refer to or discuss, or contain, refer to or discuss
allegations of, the use of local anesthesia by FORBA clinics, and/or dentists,
and/or dentist staff in a manner that did not meet professionally recognized
standards of dental care.

The Documents that refer to or discuss, or contain, refer to or discuss
allegations of, the performance of pain management by FORBA clinics, and/or
dentists, and/or dentist staff in a manner that did not meet professionally

recognized standards of dental care.
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Production Goals, Quotas and Bonuses

126.

127.

128.

129.

130.

131.

132.

133.

The Documents that discuss or refer to increasing production in any or all
FORBA clinics.

The Documents in which FORBA urged or pressured any clinics or dentists to
increase production, and all Documents that refer to or discuss such conduct.
The Documents in which FORBA threatened or berated dentists in order to
increase production, and all Documents that refer to such conduct.

The answering defendants’ production emails sent to the New York Clinics,
and/or which discuss, contain information about, or refer to production in the
New York Clinics.

The performance evaluations and reports of the dentists in the New York
Clinics, including without limitation all Dentist Efficiency Reports and Dentist
Daily Average Reports, and the Documents which refer to, discuss, and/or
contain information about such evaluations and reports.

The Documents which tracked the production of individual dentists at the New
York Clinics by the answering defendants, and any entity or individual working
with them, or employed by them.

The Documents by and in which the FORBA had contests between its clinics,
including but not limited to one called “The Road to the Super Bowl”, and the
Documents which refer to, describe, contain information about, and refer to all
such contests.

The compensation structure Documents for dentists in place at any of the New
York Clinics from 2004 to the present, and the Documents that set forth,

describe, list, refer to, contain, and evaluate such compensation structure.
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134.

135.

136.

137.

138.

139.

140.

The Documents of and from the bonus program in place at any time for any of
the New York Clinics’ dentists, and the Documents that refer to, discuss or
mention such program.

The Documents of and from the bonus program in place at any time for any of
the New York Clinics’ staff, and the Documents that refer to, discuss or mention
such program.

The Bonus Documents and the Documents that evidence the bonuses that
each Defendant Dentist and each New York Clinic office manager received
during each year that he or she was employed at one of the New York Clinics.
The Documents that evidence the total amount of compensation that each
Defendant Dentist and each New York Clinic office manager received from the
clinic or FORBA during each year that he or she was employed at one of the
New York Clinics.

The quota and/or production goal Documents for any of the New York Clinics,
or any of the dentists or staff at any of the New York Clinics, including without
limitation all Documents which evidence the method of establishing such
quotas or production goals, and the Documents evidencing, referring to or
relating to such quotas and/or production goals.

The Documents of and concerning production per patient at any of the New
York Clinics, including without limitation, all reports of production per patient,
and the Documents that refer to, measure, contain information about, or
discuss production per patient.

The Documents of and concerning production per dentist at any of the New

York Clinics, including without limitation, all reports of production per dentist,
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141.

and all Documents that refer to, measure, contain information about, or discuss
production per dentist.

The Documents that set forth conversion rate goals for any of the New York
Clinics, or refer to, discuss or mention conversion rates or conversion rate

goals.

Patient Specific Records

142.

143.

144.

145.

146.

Documents for each plaintiff, including but not limited to dental records, charts
and notes, x-rays, billing records, account summaries, appointment records,
office notes, correspondence, history sheets, prescriptions, insurance forms,
referral slips, consent forms, letters and appointment notices, discharge or
follow-up instructions, wet reads of x-rays, referral letters, telephone contact
notes, patient identification and intake sheets, chart reviews and treatment
summaries.

The letters sent to any plaintiff (adult or infant) from any Small Smiles clinic
including without limitation the New York Clinics.

The Documents of and concerning recall notices sent or communicated to any
plaintiff by any New York Clinic.

The Documents including invoices, billing records and data for each patient
plaintiff, including billing sheets, billing codes, invoices and request for payment
sent to Medicaid, and/or any other entity paying for the dental treatment, and
confirmation of payment received as to the plaintiffs’ from Medicaid and/or any
entity.

The electronic paper, hard copy and imaged patient schedules and calendars

for each Defendant Dentist for each day on which such Defendant Dentist
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treated a plaintiff, and documents showing the number of patients treated by
such Defendant Dentist and by the New York Clinics on each such day,
including without limitation clinic patient schedules, patient log, office
scheduling calendar, appointment books, add-ons, and weekly and monthly
schedules. Patient names other than the plaintiffs may be redacted to protect

patient confidentiality.

Dental Clinic Documents

147.

148.

149.

150.

151.

152.

153.

Every version of a consent form for dental treatment or protective
immobilization used at any time at the New York Clinics.

The reports from or to FORBA of and concerning any of the New York Clinics.
The quality control audits performed by any answering defendant at any of the
New York Clinics.

The office manager manual or handbook and the lead dentist manual or
handbook used at any time by each of the New York Clinics.

The e-mails or other written communications between any of the Individual
Defendants and any of the office managers, dentists or other persons who
worked at any of the New York Clinics.

The e-mails or other written communications between any of the Individual
Defendants and any regional manager or other corporate employee responsible
for overseeing the New York Clinics.

The Documents sent to or from or that mention any of the Individual
Defendants and pertain to the selection of the location, negotiation of the lease,

construction, and initial staffing, of each of the New York Clinics.
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154. The Documents that refer to or discuss the exclusion of parents or guardians
from the exam or treatment rooms, including without limitation complaints by
guardians, parents or others about such exclusion.

155. The Documents discussing or referring to non-certified or unlicensed
employees taking x-rays of patients.

1566. The Documents that discuss or refer to the use of illegal drugs by employees at
any of the New York Clinics while on duty.

157. The Documents the Identification of which is requested in the Interrogatories to
FORBA HOLDINGS LLC n/k/a Church Street Health Management, LLC; FORBA
NY LLCSMALL SMILES DENTISTRY OF ALBANY, LLC; ALBANY ACCESS
DENTISTRY PLLC; SMALL SMILES DENTISTRY OF ROCHESTER, LLC; and
SMALL SMILES DENTISTRY OF SYRACUSE, LLC.

Additional Documents

158. The pleadings in any other action filed against any dentist in the New York
Clinics by a patient alleging damages as a result of dental treatment.

159. The pleadings in any other action filed against the answering defendants of and
concerning lack of acceptable care at FORBA clinics.

160. Documents other than medical records that discuss or refer to the use of
Papoose boards or other forms of restraints at FORBA clinics.

161. The Documents that relate or refer to the creation, wording of, or decision to
use the consent form for protective immobilization, attached as Exhibit I,

including but not limited to all drafts of such form.
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162.

163.

164.

165.

166.

167.

168.

169.

The Documents that relate or refer to the creation, wording of, or decision to
use the consent form for protective stabilization attached as Exhibit J, including
but not limited to all drafts of such form.

The documents that relate or refer to, or discuss the switch from the consent
form attached as Exhibit | to the form attached as Exhibit J.

The documents by which the New York Clinics were advised of the switch from
the consent form attached as Exhibit | to the form attached as Exhibit J.

The Documents that refer, relate, discuss or evidence FORBA'’s internal audit
program, policies or procedures.

The videotape taken at the Langley Park and Washington, D.C. clinics during
the time Roberta Baskin and other representatives of WJLA were at the clinics.
The Documents that refer to Roberta Baskin, WJLA-TV, or Dr. Aldred Williams.
The Documents that refer to Dr. Robert Barsley.

Any films, images, photographs, video and audio tapes, including transcripts or
memoranda thereof, involving a person referred to in paragraph one of
subdivision (a) of CPLR Section 3101. There shall be disclosure of all portions of
such material, including out-takes, rather than just those portions which a party
intends to use. This demand shall not apply to materials compiled for law
enforcement purposes, which are exempt from disclosure under section eighty-
seven of the Public Officers Law. This is a continuing demand. Should any such
material come into your possession, custody or control, or into the possession,
custody or control of any party you represent in this action, after the date of this
demand, demand is hereby made that you produce such material at the

undersigned's office for inspection and copying on the aforesaid date or twenty
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170.

171.

172.

173.

(20) days after you, or said party, obtain possession, custody or control of same,

whichever is later (See: Tran v. New Rochelle Hospital Medical Center, 99 NY2d

383 (2003)). Should any such material come into your possession, custody or
control, or into the possession, custody or control of any party you represent in
this action, after the date of this demand and less than twenty (20) days before
the scheduled deposition of any party or witness in this action, or less than twenty
(20) days before the trial of this action is scheduled to commence, demand is
hereby made that you immediately notify the attorneys making this demand, by a
means and method that is calculated to provide actual and meaningful notice
before the date of the scheduled deposition or trial, of the existence of all such
material.

Any written report of any of the incidents that are the subject of this action
prepared in the regular course of business operations or practices of any person,
firm, corporation, association or other public or private entity, unless prepared by
a police or peace officer for a criminal investigation or prosecution and disclosure
would interfere with a criminal investigation or prosecution.

Any statements of any plaintiff, or any plaintiffs agents, servants, or employees,
now in your possession, custody or control, or in the possession, custody or
control of any party you represent in this action, whether signed or unsigned,
written, transcribed or otherwise recorded and whether obtained by investigation
made after the date of the occurrence and regardless of how made.

Any films, photographs or video tapes depicting any of the plaintiffs.

Any films, photographs or video tapes depicting the scene of any of the events or

the individuals or instrumentality that are the subject of this action.
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PLEASE TAKE NOTE that a statement by the defendant, or defendant’s counsel,
indicating that the plaintiff may already be in possession of the requested

records WILL NOT BE CONSIDERED RESPONSIVE TO THIS DEMAND. The

records itemized above must be produced by the defendants, irrespective of
whether plaintiff(s) may have independently secured or requested copies of the
same information.

PLEASE TAKE FURTHER NOTICE:

IF THE ORIGINAL OF ANY OF THE PRECEDING ITEMS WAS AT ONE TIME IN

YOUR POSSESSION, CUSTODY, OR CONTROL BUT IS NO LONGER IN YOUR

POSSESSION, CUSTODY OR CONTROL, PRODUCE ALL COPIES OF SAME,
TOGETHER WITH A STATEMENT SETTING FORTH THE DATE THAT THE
ORIGINAL OF SAID ITEM WAS LAST IN YOUR POSSESSION, CUSTODY OR
CONTROL AND THE NAME OF THE PERSON OR ENTITY TO WHOM YOU
TRANSFERRED POSSESSION, CUSTODY OR CONTROL ON THAT DATE.

IF THE ORIGINAL OF ANY OF THE PRECEEDING ITEMS WAS NEVER IN YOUR
POSSESSION, CUSTODY, OR CONTROL BUT A COPY WAS IN YOUR
POSSESSION, CUSTODY OR CONTROL, PRODUCE ALL COPIES OF SAME.

IF THE ORIGINAL OF ANY OF THE PRECEDING ITEMS WAS NEVER IN YOUR
POSSESSION, CUSTODY, OR CONTROL BUT A COPY WAS IN YOUR

POSSESSION, CUSTODY OR CONTROL, BUT THAT COPY IS NO LONGER IN

YOUR POSSESSION, CUSTODY OR CONTROL, PRODUCE A STATEMENT
SETTING FORTH THE DATE THAT THE COPY OF SAID ITEM WAS LAST IN
YOUR POSSESSION, CUSTODY OR CONTROL AND THE NAME OF THE

PERSON OR ENTITY TO WHOM YOU TRANSFERRED POSSESSION,
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CUSTODY OR CONTROL ON THAT DATE.

DEMAND FOR EXPERT WITNESSES

PLEASE TAKE FURTHER NOTICE, that pursuant to Article 31, subdivision (d) of Section
3101 of the Civil Practice Law and Rules, the undersigned hereby demand that, at the
date and time stated above, you:

1) Disclose in reasonable detail the qualifications of each expert witness whom you
expect to call at trial.

2) Disclose in reasonable detail the subject matter on which each expert is expected to
testify.

3) Disclose in reasonable detail the substance of the facts and opinion on which each
expert is expected to testify.

4) Disclose in reasonable detail a summary of the grounds for each expert's opinions.

DEMAND FOR CONTENTS OF INSURANCE AGREEMENT

PLEASE TAKE FURTHER NOTICE that, pursuant to Section 3101(f) of the CPLR, at
the date and time stated above, you are hereby required to disclose the existence and
contents of any insurance agreement under which any person carrying on an insurance
business may be liable to satisfy part or all of a judgment which may be entered in this
action or to indemnify or reimburse for payments made to satisfy the judgment by
delivering to the offices of the undersigned, at the date and time stated above, a
complete and accurate copy of all such insurance agreements, including all declaration
pages, coverage sheets or face sheets pertaining thereto and all forms and
endorsements that are a part of the insurance agreement. This demand is not limited to

primary insurance agreements and specifically includes, but is not limited to, all insuring

34



agreements in excess of, or which supplement, the primary insurance agreement.

DEMAND FOR WITNESSES

PLEASE TAKE FURTHER NOTICE, that the undersigned demands that, at the date and
time stated above, you:
1) ldentify the names and addresses of all persons who:
a) were witnesses to any of the occurrences(s) or to any of the events surrounding
any of the occurrence(s) that are the subject of this action; or
b) were witnesses to any of the condition(s) that are the subject of this action; or
c) were witnesses to any of the plaintiff's injuries; or
d) were employed at the New York Clinics while the infant plaintiffs underwent
treatment there; have been fired by the defendants for clinical performance issues,
illegal drug use or suspicion of same, during the time periods when the infant
plaintiffs were treated
whether or not obtained by investigation made after the date of the occurrence and
regardless of how you learned of the identity of such witnesses.

Dated: October 20, 2011

A S e
POWERS & SANTOKA, {LP
Attorneys for Plaintiffs

Office and P.O. Address

39 North Pearl Street
Albany, New York 12207
(518) 465-5995
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STATE OF NEW YORK -
LITIGATION COORDINATING PANEL 30 4 & /@
X
TIMOTHY ANGUS, AS PARENT AND NATURAL
GUARDIAN OF INFANT JACOB ANGUS; JESSALYNN
PURCELL, AS PARENT AND NATURAL GUARDIAN  Panel Casc No. 001172011
OF INFANT ISAIAH BERG; BRIAN CARTER, AS Index No. 000562/201 1
PARENT AND NATURAL GUARDIAN OF INFANT =~ Pending in the
BRIANA CARTER; APRIL FERGUSON, AS PARENT  Fourth Judicial District

AND NATURAL GUARDIAN OF INFANT JOSEPH Assigned Justice
FERGUSON: SHERAIN RIVERA, AS PARENT AND Hon. Barry:D. Kramer
NATURAL GUARDIAN OF INFANT SHADAYA Filed: Schenectady Supreme Court

GILMORE; TONYA POTTER, AS PARENT AND

NATURAL GUARDIAN OF INFANT DESIRAEE

HAGER; NANCY WARD, AS LEGAL CUSTODIAN

OF INFANT AALYIAROSE LABOMBARD-BLACK;

NANCY WARD, AS LEGAL CUSTODIAN OF INFANT
MANUEL LABORDE JR., JENNIFER BACON, AS PARENT
AND NATURAL GUARDIAN OF INFANT ASHLEY PARKER;
AND COURTNEY CONRAD, AS PARENT AND NATURAL
GUARDIAN OF INFANT ZAKARY WILSON

Plaintiffs
- against - F ! L E D
FORBA HOLDINGS, LLC N/K/A CHURCH STREET HEALTH cp ") o
o ug_ S —

MANAGEMENT, LLC; FORBA N.Y., LLC; FORBA, LLC, N/K/A
LICSAC, LLC; FORBA NY, LLC N/K/A LICSAC NY, LLC; DD
MARKETING INC.; DEROSE MANAGEMENT, LLC; SMALL
SMILES DENTISTRY OF ALBANY, LLC, ALBANY ACCESS
DENTISTRY, PLLC: DANIEL E. DEROSE; MICHAEL A. DEROSE,
D.D.S., EDWARD J. DEROSE. D.D.§; ADOLPHR. PADULA.D.D.S;
WILLIAM A. MUELLER, D.D.$; MICHAEL W. ROUMPH; MAZIAR
IZADL D.D.S.; LAURA KRONER, D.D.S.; JUDITH MORI, D.D.S.
EVAN GOLDSTEIN, D.D.S.; KEERTHI GOLLA. D.D.S.: NASSEF
LANCEN, D.D.S.; WADIA HANNA, D.D.S.; AND BERNICE LITTLE-
MUNDLE, D.D.5

--X

AND OTHER MATTERS LISTED ON THE ATTACHED APPENDIX
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Case 1:09-cv-02305-CMA-MJW Document 40  Filed 01/22/10 USDC Colorado Page 1 of 45

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADG

FORBA HOLDINGS, LLC, a Delaware
limited liability company,

Civil Action No 09-0\/-02305-—CMA—M7W
Plaintiff, '

v

LICSAC, LLC, a Colorado limited liability
company; DD MARKETING, INC . a
Colorado corporation; DEROSE
MANAGEMENT, LLLC, a Colorado limited
liability company; LICSAC NY,LLC, a New

. York limited liability company; DANNY E
DEROSE; EDWARD I DEROSE;
MICHAEL A DEROSE; MICHAEL W
ROUMPH,; RICHARD B. LANE;
WILLIAM A MUELLER; ADOLPH R.
PADULA; and PADULA FAMILY
PARTNERSHIP, LLLP

Defendants.

e’ N N N’ M’ M M M N N N S N S N N S N e N N N N N

AMENDED COMPLAINT

Plaintiff FORBA Holdings, LLC (“New PORBA”) for its Amended Complaint against
defendants LICSAC, LLC; DD Marketing, Inc ; DeRoée Management, LLC; LICSAC NY, 1LC,
(collectively, “Old PORBA”) and Danny E DeRose; Edward ]. DeRose; Michael A DeRose,
Michael W. Roumph; Richard B Lane, William A Mueller, Adolph R’ Padula, and Padula

Family Partnexship, LLLP (collectively, “Individual Defendants”) avers as follows:

EXHIBIT
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Case 1:09-cv-02305-CMA-MJW Document 40 Filed 01/22/10 USDC Colorado Page 2 of 45

NATURE AND BASIS OF ACTION

1 This is an action seeking damages and declaratory relief 1e$ulting from Old
FORBA’s brgzaches of the Asset Purchase Agreement, as amended, (“the APA™) with New
FORBA and from Old F‘OR»BA’S and the Individual Defendants’ breach of their indemnification
obligations. (A copy of the APA, including Amendment No: 1 thereto, is attached to this
Amended Complaint as Exhibit A )

2. ,bld. FORBA and its partnets, the Individual Defendants, managed 50 dental
centers aérbss the country that provided dental care to underprivileged children on Medicaid
Many of the dent;al centers used the name "Small Smiles" Among other things, Old FORBA
pxovided its affiliated dental centers with services relating to dentist recruitment, orientation,
human resources, maxketing,ilegal, government affairs, compliance, procurement, T support,
finance and book keeping pursuant to Management Services Agreements. In carrying out their
obligations under the Management Services Agreements, Old FORBA partners and personnel
interacted closely with the Small Smiles dental centers on a daily basis.

3 Pursuant to the Mdnagement Services Agreement, Old FORBA received a
monthly fee from each of its affiliated dental centers of “‘the greater of (i) forty percent (40%) of
the Gross Revenues of the Clinic or (ii) One Hundred Seventy-Five Thousand Dollars
($175,000) per month, or (iif) one hundied percent (100%) of the Residual : dwing such
calendar month but not less than One Hundred Fifty-Eigh£ Thousand Four Hundred Dollars
($158,400) annually during the term of this Agreement” (A samplé Management Services
Agreement is aftached té this Amended Complaint as Exhibit B.) Over the cdulsc of its
management of the dental centers, Old FORBA earned tens of millions of dbllars in management

fees. Old FORBA regularly distributed the management fees to the Individual Defendants.



Case 1:09-cv-02305-CMA-MJW Document 40 Filed 01/22/10  USDC Colorado Page 3 of 45

4 Beginning in 2004, Old FORBA, acting through the Individual Defendants,
launched efforts to sell its assets, including its Management Services Agreements with the Small
Smiles dental centers After two failed attempts with other bidders, Old F_ORBA entered into the

~ APA with Sanus Holdings, LL.C (“Sanits”) (which later became New FORBA) in 2006.

5. On September 26, 2006, New FORBA closed on the APA with Old FORBA.
Pursuant to the APA, New FORBA paid Old FORBA $435 million for Old FQRBA assets. Old
FORBA distributed the proceeds of the sale to the Individual Defendants immediately upon the
closing of the transaction.

6. The APA was premised on a series of representations and warranties by Old
FORBA that, among other things, it had disclosed all material facts about the business, that it
had complied with all applicable laws, and that its financial statements fairly reflected its
financial condition.” APA, §§4.1 through 4.24. The representations and warranties were based
not only on the knowiedge of Old FORBA as an entity, but also on the actual knowledge of the
Ihdividual Defendants and their related corporate entities APA, §4.23

7 The APA also provided for certain indemnification obligations, stating that Old
FORBA shall:

[[Indemnify and hold harmless [New FORBA] from, against and for aﬁy
damages, claims, costs, loss, liabilities, expenses or obligations (including,
without limitation, reasonable attorneys’. fees and associated expenses, but not
including time spent by eniployees of such party), whether o1 not involving a
third-party claim (collectively “losses”), incurred or suffered by any of them as a
tesult of or arising {iom (a) any breach of or inaccuracy in any representation ot
warranty made by FORBA in this Agreement or any other Transaction
Agreement; (b) any breach of a covenant or agreement made by FORBA in this
Agreement or any other Transaction Agreement; (c) Excluded Assets and
Excluded Liabilities; (d) FORBA’s ownership or operation of the Assets or the
Business prior to the Effective Time; and (e) FORBA’s acts or omissions prior to

the Effective Time.

APA, §10 1.
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8. Because it was amicipated that Old FORBA would distribute the proceeds of the
‘asset sale to the Individual Defendants, each of the Individual Defendants signed a Joinder to the
APA providing that “[tJo facilitate the consummation of the transactions contemplated in this
Agreement and in consideration .Qf' the substantial economic and other benefits inuring to the
undersigned as a member of FLLC: DMLLC or NYLLC or a shareholder of DDM, the
undersigned he;eby joins this Agreement for the sole purpose of being responsible, on a pro-rata
basis, with FORBA for the obligations of FORBA pursuant to Article 10 of this Agreement ”
APA, p. 41 (“Joinder™).
9 As described in detail below, the APA contains a number of representations and
wart antiés by Old FORBA that were not accurate. In addition, Old FORBA and the Individual
J

Defendants have failed and refused to honor their.obligations to indemnify New FORBA as
required under §10 1 of the APA. |
10.  As a result of Old FORBA’s inaccurate representations aﬂd warianties in the
. APA, as detailed below, and Old FORBA and the Individual Def'endants’ failure to honor the
_indemnification obligations under the APA, New FORBA has sustained damages in excess of
$50,000,000, including but not limiied to damages sustained from overpaying Old FORBA for
the Old FORBA assets deé‘cribed in the APA (based on Old FORBA’s improperly inflated
EBIID-A), damages sustained _in defending and paying claims (e g, claims made by government
-agencies in New York and Georgia) relating to payments received by Old FORBA while Old
FORBA owned the assets, and _legal fees incurred by New FORBA in connection with

-government requests for documents and information relating to Old FORBA’s management and

operation of the dental centers.
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PARTIES

11 New FORBA, formetly known as Samus, is a limited liability company and 2
wholly owned subsidiary - of Small Smiles Hoi_ding Company, LLC. New FORBA is
incorporated in Delaware and maintains its principal place of bﬁsiness at 618 Church Street,
Nashville, TN 37219. Sanus was a signatory to the APA

12 Defendant LICSAC, LLC (“LICSAC”) is a Colorado limited liability company,
formerly known as FORBA, LLC. LICSAC’s registered agent is Danny E. DeRose, and its
registeledvofﬁce is located at 504 N. Grand Avenue, Pueblo, Colorado 81003. Thé members of
LICSAC are Danny E. DeROs&_:, Edward J. DeRose, Michael A. DeRose, Michael W. Roumph,

_ Richard B. Lane, William A Mueller, Adelph R Padula, and Padula Family Partnership. Danny
" E. DeRose is the President of LICSAC, Edward ] DeRose and Michael A DeRose are Vice

Presidenté, Adolph R. Padula is the Treasurer, and William A. Mueller is the Secretary
LICSAC provided management services to the Sﬁﬂl Smiles Centets, and was a signatory to the
APA. |

13. Defendant DD Marketing, Inc (DD Marketing”) is a corporation organized
under the laws of the State of Colorado. Its registered agent is Danny E. DeRose, the President
of DD Matketing, and its registered office is located at 504 N. Grand Avenue, Pueblo, Colorado
81003 The Shareholders of DD Marketing are Danny E. DeRose and Michael W Roumph.
Michael W. Roumph is the Vice President of DD Marketing DD Marketing entered into
Services Agreements with the Small Smiles Centers and was a signatory to the APA.

14 Defendant DeRose Managefnent, LLC is a Colorado limited liability company.
Its registered agent is Edward J DeRase, and its registered officeis located at 504 N. Grand
Avenue, Pueblo, Colorado 81003 DeRose Management provided management services to

certain Small Smiles Centers and was a signatory to the APA.
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15. Defendant LICSAC NY, LLC, formetly known as FORBA NY, LLC, is a New
York limited liability company LICSAC NY, LLC does not have a registered agent for service
of process in New York. The President of LICSAC NY, LLC is Danny E. DeRose. LICSAC
NY, LLC provided management services to the New York Small Smiles Centers pursuant to
Management Services Agreements and was ‘a signatory to the APA.

16 Defendant Danny E. DeRose is 2 Member of LICSAC, LLC, a Shareholder of DD
Marketing and is the President of DD Marketing, LICSAC, LLC, and LICSAC NY, LLC. His
business address is 504 Nv Grand Averme, Pueblo, Colorado 81003 Danny DeRose personally
received approximately $80 million Ifrom the proceeds of the sale to New FORBA. Mr DeRose
communicated daily with the Small Smiles Centers prior to the sale to New FORBA |

17 Defendant Dr. Edwazd J. DeRose is the President of DeRose Management, LLC,
and a Vice President and Member of LICSAC, LLC He practiced in the Small Smiles Centers
Ain Pueblo, Colorado, Colorado Springs, Colorado, and Denver, Colorado, and managed centers
in Pueblo, Colorado Springs, Denver, Albuquerque and Sante Fe. His address is 1615 Augusta
Place, Pueblo, Colorado. Dr. Edward DeRose personally received approximately $58 million

“from the proceeds of the sale to New FORBA  Dr. Edward DeRose is the father of defendants
Danny and Michael DeRose

18 Defendant Dr. Michael A DeRose is a Vice President and Member of LICSAC,

| LLC Dr. Michael DeRose practiced in the Small Smiles Centers in Pueblo, Colorado, Colorado

Springs, Colorado, Aurora, Colo;ado, Sante Fé, New Mexico, and Gary, Indiana. His address is

183 East Greenway, Pueblo West, Colorado. Dr. Michael DeRose personally received

approximately $58 million from the proceeds of the sale to New‘FORBA. In addition to his

interest in Old FORBA, Dr. Michael DeRose also owned several Medicaid dental éiinics n
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North Carolina that were the subject of state and federal Medicaid fraud investigations that began
well before the sale of Old FORBA’s assets to New FORBA, and that ultirnately resulted in a
$10 million settlement with the Department of Justice, the Office of the Inspector General of the
Department of Health and Human Services, the State of North Carolina and the North Carolina
Division of Medical Assistance. This settlemeh’; resolved clairr'ls involving four of the North
Carélina clinics for the period of 2001 to 2003. Dr. Michael DeRose also entered into Consent
Orders with the North Carolina Board of Dental Examiners and the Kansas Dental Board. Dr
Michael DeRose did not renew these dental licenses or his licenses in Indiana, Oklahoma,
Colorado, and New Mexico

19  Defendant Richard B. Lane is a vMember of LICSAC, LLC, and the Chief
Ope,rating‘ Officer of DD Marketing His address is 4208 St Andrews Diive, Pueblo, Colorado
80011. Mr Lane personally received approximately $6 million from the proceeds of the sale to
New FORBA Mr. Lane communicated daily with the Small Smiles Centers prior to the sale to
New FORBA

20 Defendant Michael W. Roumph is a Member of LICSAC, LLC and a shareholder
and Vice Pfesideﬁt of DD Marketing, LLC. His address is 184 East Saddlewodd Court, Pueblo
West, Colorado, 81007 M Roumph personally teceived approximately $37 million from the
proceeds of the séle to New FORBA. Mr. Roumph communicated daily with the Small Smiles
Centers prior to the sale to New FORBA.

21 Defendant William A. Mueller is a Member of LICSAC, LLC and the Corporate
Secretary. His address is 120 South Marion Patkway, Denver, Colorado, 80209 On information
and belief, Dr. Mueller personally received approximately $58 million from the proceeds of the

sale to New FORBA. Dr Mueller also provided dental services at Small Smiles Centers
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22.  Defendant Adolph R Padula is a Member of LICSAC, LLC and its Treasurer.

 His address is 4202 St Andrews Drive, Pueblo, Colorado 81001 On information and belief, Dr.

" Padula personally received approximately $58 million from the proceeds of the sale to New

FORBA. Dr. Padula also provided dental services at Small Smiles Centers. Dr. Padula is an
uncle to defendants Danny and Michael DeRose

23.  Defendant Padula Family Partnership, LLLP (“Padula Family Partnership”) is a
Colorado limited liability limited partnership and is a Member of LICSAC, LLC. Adolph R.
Padula is the General Partner of Padula Family Partnership. Padula Family Partnership
maintains its principal piace of business at 4202 St. Andrews Drive, Pueblo, Colorado 81001

: JURISDICTION AND VENUE

24, This action seeks damages for bréach of contract in connection with the sale of
Old FORBA’s assets to New FORBA on September 26, 2006, and Old FORBA’s and the
Individual Defendants’ indemnification obligations in the APA and the Joinder thereto  Ihis
action also seeks declaratory relief in connection with (1) Old FORBA’s and the Individial
Deféndants’ indemnification obligations in the APA; and, (2) the obligations of the Individual
Défendants pursuant to the Joinder to the APA.

25 This Court has jurisdiction over New FORBA’s claims under 28 US C. § 2201
and 28 US.C § 1332. New FORBA and the Defendants are citizens of different states and this
dispute invol_veé an amount in controversy in excess of $75,000

26. This Court has personal jurisdiction over the Defendants because all of the
Defendants other than LICSAC NY are citizens of Colorado  This Court has personal

jurisdiction over LICSAC NY because it was a party to the APA, and its President, Danny E.



Case 1:09-cv-02305-CMA-MJW Document 40 Filed 01/22/10 USDC Colorado  Page 9 of 45

DeRose, a Colorado resident, conducted extensive APA negotiations with New FORBA in
Colorado.

27 Venue in this Court is proper under 28 US C § 1391 because a substantial
portion of the events giving rise to this litigation occurred in this District

28  Under the terms of the APA, the parties have agreed that this dispute is govered

by Colorado law and they have waived their right to a jury trial

GENERAL ALLEGATIONS

29.  Prior to the sale of its assets to New FORBA, Old FORBA provided management
services to 50 dental centers across the counﬁy sexrving Medicaid and SCHIP (State Children’s
Health Insurance Program) children. Many of the dental centers do business under the name
“Small Smiles.” Because Medicaid and SCHIP are funded by the state and federal governments,
the Small Smiles Centers and Old FORBA were subject to continuous staté and federal
governmental scrutiny. |

300 The Small Smiles Dental Centers tzéce their roots to a dental clinic in Pueblo,
Colorado foundéd in 1928 by Dr. Bruno DeRose In 1961, D1 Bruno DeRose’s son, Defendant
Dr Edward J. DeRose, joined the Pueblo dental clinip. Nine years later, the Pu_eblo clinic began
treating childr enb covered by Medicaid ’

31 Beginning in the mid-1990s, Dr Edward DeRose, his son D1 Michael DeRose,
and other family members, including Dr Padula, opened additional Small Smiles Centers in-
Colorado and New Mexico, focusing on providing dental care to Medicaid children

32 In 2001, another of D1 Edward DeRose’s sons, Dan DeRose, formed Old
FORBA to manage the Small Smiles Centers and o 6pen and manage additional Small Smiles

Centers throughout the country. By the end of 2002, Old FCRBA managed 12 Small Smiles
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Centers By 2003, the number rose to 16 Centers. By 2004, Old FORBA managed 26 Smiall
Smiles Centers. In 2005, the number of Small Smiles Centers under Old FORBA management
jumped to 38; and by the time of the transaction in September 2006, Old FORBA managed 50
Small Smiles Centers. Old FORBA provided the capital to open new Small Smiles Centers,
interviewed and hired the dentists and staff for the Centers, provided orientation and training,
and provided additional management services to the Centers under the Management Services
Agreements.

33, In June 2004, Old FORBA was negotiating to sell the company to a third party.
However, on the B;ink of closing the deal, the prospective purchaser I;ise_d certain concerns
about Old FORBA’s management and operation of the Small Smiles Centets, and, as a result, the
talks br oké off" Old FORBA had discussions with another potential purchaser in 2005 that also
ended unsuccessfully. Old FORBA continued its efforts to sell the company and focused
intensely on the production of the Small Smiles Centers ~ geing so far as to “creatively suggest
opportunities to increase produetion” to the dentists at the Centers - to ensure a profitable
fransaction in the future. |

34,  In April 2006, Old FORBA representatives, including Defendants Dan DeRose
and Michael Roumph, met with representatives of Sanus/New FORBA in Denver, Colorado to

 discuss the parties’ interest in a sale of Old FORBA’s assets to New FORBA At the meeting,
the parties agreed to a purchase price based on a simple mathematic formula: New FORBA
would pay ten times Old FORBA’s 2006 EBITDA (Banings Before Interest, Taxes,
Depreciation and Amortization) Forecast  Old FORBA’s EBITDA was based on the production

of the Small Smiles Centers

10
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35 On June 14, 2006, New FORBA entered into an Asset Purchase Agreement with
Old FORBA to purchase Old FORBA’s assets, including its Management Services Agreements
with Small Smiles Dental Centers, for $470 million This purchase price was based on Old

| FORBA’s 2006 EBITDA budget of $47 million.

36  Based on their prior unsuccessful efforts to sell the business, and based on the fact
that the purchase price in the Asset Purchase Agreement was tied directly to Old FORBA’s
EBYITDA, Old FORBA and the Individual Defendants were concemed that New FORBA would
seek to lower the purchase price if the performance of the Small Smiles Centers in any way did
not meet projections, and that New FORBA could even walk away. Old FORBA redoubled its
efforts to increase the performance of the Small Smiles Centers, sending regulaf emails to the
Centers urging them to increase production, and having conversations with the dentists and staff |
regarding ways to increase production.

37 On July 28, 2006, the parties executed Amendment No 1 to the APA  Among
other things, the amendment lowered the purchase price of the transaction from $470 million to
$435 million. The lower purchase price 1eflected a lowered projection of Old FORBA’s 2006
EBITDA as of July 28, 2006 According to financial information provided by Old FORBA
puiporting to 1eflect actual resulis for January th;tough May, 2006, Old FORBA was not meeting
its EBITDA budget of $47 millbion. Using the EBITDA teported in Old FORBA’s financial
results for January thiough May, 2006, and Oid FORBA’s estimated results for June 2006, New

A FORBA made certain adjustments and re-calculated a 2006 EBITDA forecast of approximately
$43 5 million (the “Re-calculated 2006 EBITDA Forecast”) Based on the Re-calculated 2006

EBITDA Forecast, New FORBA agreed to pay $435 million to buy the Old FORBA assets

11
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38 Old FORBA continued to manage the Small Smiles Centers and continued to
pressure the deptists to increase production levels fearing that New FORBA would continue to
lower the purchase price or walk away from the transaction prior to the anti‘cipated September
2006 closihg, Old FORBA insfit'uted a “contest” to encourage greatet production by the dental
centers, and Old FORBA personnel continued to have regular communications with the Lead
DentiS‘s and Office Manager in each of the Small Smiles Centers regarding productioﬁ, For
example, defendant Michael Roumph sent emails to Small Smiles Centers emphasizing that
“production per patient . . [s]hould be an area to focus on with your dentists;” and “[a]s we
have discussed, our focus needs to be on increasing production per patient” Old FORBA
personnel also ran a series of reports for Old FORBA’s use in managing the Small Smiles
Centers, including “Dentist Efficiency Reports” and “Dentist Daily Average Reports.” Dan
DeRose recognized the sensitivity of certain of these reports, denying the existence of these
1eports to Sanus and suggesting that such reports were the “number one trigger point for frand.”

39,  The asset purchase transaction closed on September 26, 2006. On information

- and belief, the proceeds of the sale, other than amounts remaining in escrow, were distributed to
the members of Old FORBA, none of the proceeds of the sale were retained by LICSAC, LLC,
DD Marketing, DeRose Management, LLC or LICSAC NY, LLC. Old FORBA and LICSAC
did not pursue any new business enterprises, and have become dormant. On information and
belief, the Old FORBA entities do not have the financial resources to compensate New FORBA
for the damages incurred as a result of Old FOR_BAfs breach of contract and failure to honor its
indemnification obligations.

40. The APA was signed by Dan DeRose on behé.]f of FORBA, LLC (now known as

" LICSAC, LLC), DD Marketing, Inc, and FORBA NY, LLC (now known as LICSAC NY,

12
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LLC), and by Edward DeRose on behalf of DeRose Management, LLC In addition, the
Members of FORBA, LLC (now known as LICSAC, LLC) -- Dan DeRose, Michael Roumph,
Wil}iam_ vMueller, Edward DeRose, Adolph Padula, Michael DeRose, Richard Lane, and the
Padula Family Partnership -- signed a Joinder to the APA providing that “[t]o facilitate the
consummation of the transactions in this Agreement and i_n consideration of the substantial
economic and other benefits inuting to the undersigned as a member of FLLC, DMLLC or
NYLLC or a shareholder of DDM, the undersigned hereby joins this Agreement for the sole
purpose of being tesponsible, on a pro-rata 'basis,‘with FORBA for the obligations of FORBA
pursuanf to Atticle 10 of this Agreement.” APA, p. 41 |

41 As noted above, the APA includes detailed representations and warranties.
Among other things, the representations and war_rantie:_s relate to Old FORBA’s Financial
Statements (§ 45); Licensme and Compiiance (§ 4 6); Assumed Contracts, Contract Practices
(§ 4.7); Associated Practices, Dentists and Professionals (§ 4.8); Litigation, Actions and Orders
(§ 4.11); Compliance with Laws (§ 4.14); No Undisclosed Liabilities (§ 4.18); and Disclosure

(§4.29).

42 Under the terms of the APA, Old FORBA warranted and represented, among
other ﬂlings, that:
| a, the “Financial Statements present fairly (and those delivered pusuant to
Section 6.7, will present fairly) the financial condition and the results of operations of [Old
FORBAY] at the respective dates of and for the petiods referred to in such Financial Statements,
all in accordance with GAAP .. The Financial Statements have been prepared from and are in
accoidénce with the books and tecords of FLLC, DDM, and DMLLC as applicable  The

Financial Statements reflect (and those delivered pursuant to Section 6.7 will reflect) the

13
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consistent application of such accounting principles throughout the periods involved, except as
disclosed in the notes thereto” (APA §4 5)

b. “{0ld] FORBA and each of the Practices possess all permits, licenses,
consents, authorizations, certificates, variances, éxemptions, orders and approvals of and from
all; and haé made all declarations and filings with, Governmental Authorities nfacessary for the
lawful conduct of their respective businesses. . " (APA §4.6(a));

¢ - the “activities and business of [Old] FORBA and each of the Practices are
being and have been conducted in compliance with the Applicable Laws. Neither [Old]
FORBA nor any Practice has reé_eiVed any notice of any investigation by any Governmental
Authority with respect to the Business or any Practice and, to the knowledge of [Old] FORBA,
no such investigation is pending or threatened” (APA §4.6(b));

d “[Old] FORBA has performed its obligations, and is not in breach or
default, nor do any circumstances exist which with or without notice ot lapse of time, or both,
would result in breach or default, nor is there any claim bf such breach or default with respect to
any obligation to be performed, under émy Assur‘néd Contract, which breach or default, if not
cured, would, individually or in the aggregate, have a Material Adverse Effect [01d] FORBA
has performed its obligations, and is not in breach or default, nor do any circumstances exist
which with or without netice or lapse of time, or both, would result in breach or default, nor is
there any claim of such breach or default with respect to any obligation to be petformed, under
any Management Agreement ” (APA §4.7(b));

e “lelach Associated Dentist now employed by or contracting with any
Practice engages in dental practice only for the coriesponding Practice . has gr aduated from an

aceredited school of dentistry or its equivalent in the case of certain foreign Associated Dentists,

14
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is fuily accredited as, and has all permits or a pending application for all permits, licenses,
consents, authorizations, certificates, variances, exemptions, orders and approvals of and from

all, and has made all declarations and filings with, Governmental Authorities and other

governmental authorizations necessary to practice dentistry in each state in which such

Associated Dentist engages in &entai practice. . . To the extent required by Applicable Law,
each Practice Owner is fully accredited, and has all necessary Go;vemmental Permits, in each
state (i) in which such Practice Owner engages in dentzdl practice or (ii) where any professional
corporation or other entity through which any Practice operates in which the Practice Owner has
any interest conducts its operations” (APA §4.8(c));

f. “each Governmental Permit required to be maintained by an Associated
Dentist, Associated Professional or Practice Owner is valid and in full force and effect and each
Associated Dentist, Associated Professional or Practice Owner is in compliance in all respects
with all of the terms and requirements thereof” and that “no event has ceeurred or circumstance
exists that may (Wifh or without notice or lapse of time) constitute or result directly or indirectly
in a violation of or a failure to conipiy with any term or requirement of any Governmental Permit
maintained by any Associated Dentist, Associated Professional or Practice Owner, or resrﬂt
diiectly or indirectly in the revocation, withdrawal, suspension, cancellation or termination of, ot
any modification to, any Governmental Permit maintained by any Associated dentist, Associated
Professional or Practice Owner” (APA §4 8(¢));

g “cach Practice is and has been, with tespect to conduct of its operations, in

' compliance with all Applicable Laws . ” and “no Practice has been charged with or given

notice of, and to the knowledge of FORBA, is not under investigation with respect to any

violation of any Applicable Lavw” (APA §§ 4 8(f));

5
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h exbept as specifically disclosed in schedules to the APA, “there are no
Actions pending or, to the knowledge of [Old] FORBA, threatened against, affecting, or relating
to FORBA, any Practice, the Assets or the Business,” (APA §4.11);

i -“[0ld] FORBA is and has been, With respect to the operation of the
Busiﬁess, in cornpliance with guidelines of the Americgn Academy of Pediatric Dentistry and all
Appiicabie laws,” that “[Old] FORBA has not been charged with or given notice of, and to the
knowledge of FORBA, is not under investigation with respect to any violation of any Applicable
Law,” that “each Practice is and has been, with respect to the operation of its respective busineéss,
in compliance with all Applicable Laws,” and that “no Practice has been charged with or given
notice of, and to the knowledge of [Old] FORBA is not under invéstigation with respect o any
violation of aﬁy Applicable Law” (APA §4 14); and

} “Te]xcept for those listed on any Schedule to this Agreement or reflected
or reserved against in the Financial Stétements and current liabilities incurred in the ordinary
course of business since the Balance Sheet Date, [OI&] FORBA has no liabilities ot obligations
of any nature (whether absolute, accruea, con;ingent, or otherwise) Since the Balance Sheet
Date, there has not been any material adverse change in the business, op¢rations, ptospects,
avssets‘, xcsulté of operations or condition (financial or otherwise) of tOld] FORBA, and no event
has ;)ccuned o1 circumstaticé exists that may result in such a material adverse change Since the
Balance Sheet Date, there has not been any material adverse change in the business, operations,
prospects, assets, 1esults of operations ot condition (financial ot other) of a Practice, whether

individually or in the aggregate, and no event has occurred or cizcumstance exists that may result

in such a material adverse change ” (APA §4 18).

16



Case 1:09-cv-02305-CMA-MJW Document 40  Filed 01/22/10 USDC Colorado Page 17 of 45

43 The APA also contains a Disclosure provision reflecting Old FORBA’s obligation

to disclose all material facts:
474 Disclosure No representation or warranty made by [Old] FORBA in
this Agreement contains any untrue statement of a material nature or omits to

state a material fact necessaty to make any of them, in light of the
circumstances in which it was made, not misleading. '

44 ‘Ihe APA provides that the representations and warranties are made by all of Old
FORBA’s members To the extent that any of the APA’s provisions refer to the “knowledge of
[O1d] FORBA” or usc “similar terms,” they are intended to refer hot only to the corporate entity
but also to the “actual knowledge of . = . any ofﬁcex of DeRose Management, LLC, DD
Marketing, Inc., FORBA, LLC, or FORBA NY, LLC” APA, §4.23.

45 vNew FORBA reasonably iclicd on thesc representations and warranties, and
othier representations and warranties made by Old FORBA, when it agreed to purchase the assets
from Old FORBA and executed the APA. In APA §10.6, “[tJhe parties expressly agree and
acknowledge that each is relying upon the representation or warranties of the other made in this
Agreement and that neither [Old FORBA] o1 [Nev‘} FORBA] would be willing to execute and
deliver this Agreement if any Limitation's were placed on such reliance.”

46 New FORBA'’s eliance on Old FORBA’s warranties is not limited by any due
diligence that was conducted ot that could have been conducted; “The right to indemniﬁcaﬁon,
reimbursement or other remedy based upon the representations, warranties, covenants and
obligations in this Agreement shall not be affected by any investigation conducted with respect
to, or any infbrmation or knowledge acquired (or capable of being acquired) at any time, whether
before or after the execution and delivery of this Agreement or the Closing date, with respect to
the accuracy ot inaccuracy of or compliance with any suchfepresentation, watianty, covenant or

obligation. The waiver of any condition based upon the accuracy of any representation or

17
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warranty, or on the performance of or compliance with any covenant or obligation, will not
affect the right to indemnification, reimbursement or other remedy based upon such
representations, wartanties, covenants and obligations” APA, §106. New FORBA did not
have access. to many of the emails and other communications between Old FORBA and the
Small Smiles Centers prior to the closing of the APA  Many of thesc emails and other
communications remain in the possession of Old FORBA personnel.

47, The repxese_ntatio’ns and warranties contained in APA §§4.5, 4.6, 4.7, 4.8, 4.11,
4.14, 4.18 and 4.24 include untrue statements of a material nature and/or omit a material fact
necessary .to make the representations and warranties Containe& in each of the above-referenced
patragraphs, ig light of the circumstances in which they were made, not misleading

Breach of APA §84.5and 4.18 - Financial Statements /

48 The warranties in APA §4 5 provide that:

The Financial Statements present fairly (and those delivered pursuant to Section
6 7, will present fairly) the financial condition and the results of operations .. of
[Old FORBA] at the respective dates of and for the periods referred to in such
Financial Statements, all in accordance with GAAP. . The Financial
Statements have been prepared from and are in accordance with the books and
records of FLLC, DDM, and DMLLC as applicable The Financial Statements
reflect (and those delivered pursuant to Section 6 7 will reflect) the consistent
application of such accounting principles throughout the periods involved, except
as disclosed in the notes thereto.”

49  The warranties in APA §4 18 provide that:

Except for those listed on any Schedule to this Agreement or reflected or reserved
- against in the Financial Statements and current liabilities incurred in the ordinary
course of business since the Balance Sheet Date, FORBA has no liabilities or
obligations of any nature (whether absolute, accrued, contingent, or otherwise)
Sirice the Balance Sheet Date, there has not been any material adverse change in
the business, operations, prospects, assets, results of operations or condition
(financial or otherwise) of FORBA, and no event has occutred or circumstance
exists that may result in such a material adverse change. Since the Balance Sheet
Date, there has not been any material adverse change in the business, operations,
prospects, assets, results of operations or condition (financial or other) of a

18
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Practice, whether individually or in the aggregate, and no event has occurred ot
circumstance exists that may result in such a material adverse change.

50, Ol FQRBA breached the warranties set forth in APA §§4.5 and 4.18 because its
financial statements contained untrue statements of a material nature in that they did not present
fairly or accu_raiely the financial condition of Old FORBA. Old FORBA also breached these
warranties because its financial statements failed to properly recognize revenue and/or did not
disclose or account for certain loss contingencies, and were therefore not in accordance with
GAAP (Generally Accepted Accounting Principles).

51 Old FORBA's financial statements weie false and misleading Specifically, Old
FORBA took stebs and implémented methods designed to overstate its income, and thcrcby 10
artificially inflate the value of the business. Old FORBA increased its 2006 EBIIDA and
thereby increased the price under the APA. For every dollar the EBRITDA was overstated, the
price under the APA was increased by ten dollars

52 While representing to New FORBA that it did not track dentists’ production or
-discuss production with the dentists or staff at the Small Smiles Centers, Old FORBA’s
managemént in fact tracked such production and exerted increased pressure on dentists and staff
within its network of clinics to increase pro&uction levels through regular emails, conversations,
and salary negotiations Increased production levels would result in higher revenue and a higher
EBITDA This push for production became especially intense after Old FORBA’s attempt to
sell the_business failed in the Summer of 2004

53 Old FORBA pressured its dentists to increase production even moré in 2006
because it understood that increases in production would help sell the business at a high price by
artificially inflating revenue and thus inflating its EBITDA. Old FORBA took these steps despite

its knowledge that government investigators were concerned about the possibility that pressure to

19



Case 1:09-cv-02305-CMA-MJW Document 40 Filed 01/22/10 USDC Colorado Page 20 of 45

produce could lead to over-treatment, substandard quality of care, poor chaxfting, and improper
claims for payment, and lead to requests for repayment, denial of claims, and fines and penalties.

54. 0ld FORBA’s management, including, but not limited to, Dan De‘Rose and
»Michael Roumph, threatened and berated Small Smiles dentists in an effort to increase
production Old FORBA exerted significant pressure o'n Small Smiles dentists across the
country, including dentists in Colorado; Georgia; New York and Ohio.

55.  In addition, Old FORBA instituted a “coniest” to encourage greater production by
the Small Smiles Centers in order to artificially and impropely increase revenue, and thereby
EBITDA

56.  Old FORBA concealed the fact that it was pressuring dentists to increase
production.  For example, during negotiations 'w‘ith New FORBA, Dan DeRose falsely
represented that Old FORBA “never used” data regarding “production per dentist” In a June 20,
2006 email to New FORBA, Dan DeRosc stated: “We will not be forwarding production per
dentist as it is an irrelevant calculation. Never used it never will Meaningless and dangerous
(nufnbex one tﬁgger point for fraud) ”

57 Iﬁ fact, internal communications and documents show that Old PQRBA actively
monifored production per dentist, gnd actively and repeatedly pIessgred dentists to keep their
production up. For instance, Old FORBA generated spreadsheets tracking “Dentist Eiﬁciency”
that specifically tracked individual dentist production Old EORBA discussed these production
metrics With. Small Smiles dentists, and sent emails emphasizing the need for increased
production. For example, in a May 6, 2004 email, Dan DeRose instructed senior management to
“creatively suggest opportunities [for Atlanta dentists] to increase pr oduction” and noted that the

Atlanta clinic “is dead last out of all 18 clinics” In a June 23, 2006 email, Michael Roumph
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praised senjor managers for pressuring dentists to produce: “Excellent job this week on the
‘production emails. Let’s keep the pressure on. It will make a difference.” Mr Roumph sent
emails directly to the Centers emphasizing that “production per patient .. [sThould be an atea to
focus oﬁ with your dentists;” and “[a]s we have dis?:ussed, our focus needs to be on increasing
production per patient.” | |

58 After entering into the Asset Purchase Agx'eement, Old FORBA. éontinuéd to
pressure dentists to produce specifically to ensure that the purchase price would not decrease In
fact, in July 2006, the purchase price was reduced from $470 million (which had been based on
Old FORBA’s budgeted EBITDA for 2006), to $435 million (based on the Re-calculated 2006
EBITDA Forecast). Old FORBA was concerned that any further dectease in production would
reduc-c revenue, which would lower EBITDA and further reduce the purchase price. The
pressure to produce continued, continuing to improperly inflate Old FORBA’s EBITDA

59 Contrary to the representations and warranties in the APA, Old FORBA’s
financial statements did not reflect the true financial condition of Old FORBA, nor did they
disclose the reasonable possibility of government action to recover payments for unnecessary o1
improperly documented services resulting from Old FORBA’s inappropriate push for
production

60. New FORBA agreed to close on the transaction in reli.ance on all of the financial
information provided up to the Closing.' Because the financial information provided to New
FORBA was inflated, New FORBA’s purchase price was inflated.

61. Old FORBA’s financial statements were also inaccurate, in breach of the
warranties in §§4.5 and 4 18 of the APA, because they included amounts received from certain

states (including Georgia -- $216,21 6, and New York -- $2 3 millicn), that have been reclaimed
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by thése states as improper overpayments. The inclusion of this revenue in Old FORBA’s
financial statements had the direct effect of inflating New FORBA’s purchase price.
62.  As a direct and proximate cause of the material inaccuracies in Old FORBA’s
.Aﬁn_ancial statements, New FORBA overpaid substantially in purchasing Old FORBA’s assets.

Breach of APA §§4.6(a), 4.8( c), and 4.8(e) - Licenses and Permits

63. Old FORBA breached the warranties contained in APA §84 6(a), 4.8(c), and
4 8(e), which provide that:

FORBA and each of the Practices possess all permits, licenses, consents,
authorizations, certificates, variances, exemptions, ordets and ‘approvals of and
from all, and has made all declarations and filings with, Governmental Authorities
necessary for the lawful conduct of their respective businesses. .. (APA §4.6(a))-

£ kS *

Each Associated Dentist now employed by or contracting with any Practice
engages in dental practice only for the corresponding Practice .. has graduated
from an accredited school of dentistry or its equivalent in the case of certain
foreign Associated Dentists, is fully accredited as, and has all permits or a
pending application for all permits, licenses, consents, authorizations, certificates,
variances, exemptions, orders and approvals of and from all, and has made all
declarations and filings with, Governmental Authorities and other governmental
authorizations necessary to practice dentistry in each state in which such
Associated Dentist engages in dental practice . . To the extent required by
Applicable Law, each Practice Owner is fully accredited, and has all necessary
Governmental Permits, in each state (i) in which such Practice Owner engages in
dental practice or (i) where any professional corporation or other entity through
which any Practice operates in which the Practice Owner has any interest
conducts its operations. (APA §4 8(c)).

% * *

Each Governmental Permit required to be maintained by an Assoclated Dentist,
Associated Professional or Practice Owner is valid and in full force and effect and
each Associated Dentist, Associated Professional or Practice Owner is in
compliance in all respects with all of the terms and requirements thereof” and that
“no event has occurred o1 circumstance exists that may (with or without notice ot
lapse of time) constitute or result directly or indirectly in a violation of or a failure
to comply with any term or requirement of any Governmental Permit maintained
by any Associated Dentist, Associated Professional or Practice Owner, or result
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J

directly or indirectly in the réyocation, withdrawal, suspension, cancellation or
termination of, or any modification to, any Governmental Permit maintained by
any Associated dentist, Associated Professional or Practice Owner. (APA

§4.8(e)).

64 Old FORBA breached these warranties by, for example, omitting material facts
regarding the falsification of licensure materials during Old FORBA’s management of the Small
Smiles Centers. After the closing of the transaction, New FORBA learned that an Old FORBA
employeé, Kallen¢ West, had taken certain continuing education courses and exams on behalf of

- Small Smiles dentists and Practice Owners Robert Andrus and Kenneth Knott during the period
that Old FORBA managed the Centers. With the knowledge of Drs. Andrus and Knott, Ms.
West fraudulently obtained certificates of completion purporting to show that Dr. Andrus and Dr
Kngjtt had completed required continuing education courses and had used those certificates to
obtain state licenses in, at least, New York and Nevada, In addition, Ms West ér'ovided an
Associated Dentist in the Toledo Small Smiles denter, Dr. Swaima Kakarla, with the answers to
the Chio Iurisprudericé exam on or about March 15, 2006.

635 In breach of the APA, Old FORBA had knowledge of the falsification of licensing
information but did not disclose such information to New FORBA |

66. New FORBA Suffereci losses as a direct and proximate result of Old FORBA’s
breach of' these waranties. |

Breach of APA §4.7(b) - Performance of Contractual Obligations

67 0Old FORBA brecached the APA’s wartanties, including §4 7(b), providing that
0Old FORBA had satisfied its contractual obligations under the Assumed Contracts. Section

4 7(b) of the APA provides that:

FORRA has performed its obligations, and is not in breach or defauit, nor do any

circumstances exist which with or without notice ot lapse of time, or both, would
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result in breach or default, nor is there any claim of such breach or default with
1espect to any obligation to be performed, under any Assumed Contract, which
breach or default, if not cured, would, individually or in the aggregate, have a
Material Adverse Effect. FORBA has performed its obligations, and is not in
breach or default, nor do any circumstances exist which with or without notice ot
lapse of time, or both, would result in breach o1 default, nor is there any claim of
such breach or default with respect to any obligation to be perfoimed, under any
Management Agreement ' :
68. Old FORBA breached the APA’s warranties in §4.7(b) by omitting material facts
regarding its breach of its obligations under certain Assumed Contracts and Management

Agreements. For example, in its Management Agreements with a8 number of Small Smiles

Cincinnati, Columbia, Columbus, Dayton, East Albuquerque, Flotence, Gary, Greenville,
Indianapolis, Lawrence, Lynn, Macon, Mattapan, Myrtle Beach, Oklahoma City, Omana,
Phoenix, Richmond, Roanoke, Rochester,» Roselawn, Spaxtanbuxg, Springfield, Syracuse,
Thornton, Toledo, Tucson, Tulsa, Washington, D.C. and Worcester, Oid FORBA agreed to
“gstablish all operational policies and procedures reasonably necessary for establishing the
apptopriat‘e'standards of patient care at the Clinic,” and to “maintain and update, as reasonably
required, quality control programs for the Clinic, including written procedures for handling
patient complaints,” However, Old FORBA did not comply with these coritractual oblibgations.
0Old FORBA provided dentists withAse!ected literature relating to pediatric dentistry practices,
and conducted periodic chart audits, for which the centers themselves selected the charts. Old
FORBA did not have a sufficient compliance program, did not establish or promote clinical
‘guidelines or quality assurance protocols, and did not establish guidelines regarding proper

charting and documentation Contrary to its contractual obligations, Old FORBA did not

establish policies, procedures, 01 quality control measures to promote appropriate standards of
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care at the Small Smiles facilities. Asa result, Old FORBA breached the warranties in §4 7(b) of

the APA,

69 Another example of Old FORBA’s breach of its obligations under the
Managemeﬁt Services Agreements relates to Old FORBA’s contractual duty to “use its
reasonable efforts to obtain and maintain in the name and at the expense of [the Center] all
licenses, permits, and .Medicaxe and applicable Medicaid provider numbers required o1
appropriate in cormccﬁon with the operation of the Business.” As described above, Old FORBA
personnel fa.lsiﬁed certain licensure information relating to Smaﬂ Smiles dentists and Center
owners Drs. Andrus and Knott, and Toledo Center dentist Swapna Kakatla, in breach of Old
TFORBA'’s contractual obligation under the Management Services Agreemcnts As a result, Old
I"*ORBA btéached the warranties in §4 ’7(’b) of the APA. |

70 Small Smiles Centers have been the subject of federal and state investigations
relating to the standard of care and quality control procedures at the Centers  As a direct and
pro‘ximate cause of Old FORBA's breach of §4 7(b), New FORBA bas suffered losses, including -
legal fees and costs already incurred and to be incurred in responding to government requests for
documents and information rega.tding 01d FORBA’s pre-sale conduct, as well as losses resultiﬁg
from requests by certain states for repayment of amounts prcviously paid by the statés for
sérvices performed at the dental centers.

Breach of APA §84.6(b), 4.8(f) and 4.14 -- Compliance with Apnlicable Laws

71.  Pursuant to APA §§ 4 6(b), 4.8(f) and 4 14, Old FORBA provided warranties that
Old FORBA and the Small Smiles Practices ‘have complied with Applicable Laws and the

standards of the American Academy of Pediatric Dentistry:
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“The activities and business of FORBA and each of the Practices are being and
have been conducted in compliance with the Applicable Laws. . . > (APA

§4.6(b)).

* * *

“[EJach Practice is and has been, with respect to conduct of its operations, in
compliance with all Applicable Laws.. ” (APA §8§ 4 8(1))

* * *

“FORBA is and has. been, with respect to the operation of the Business, in
_compliance with guidelines of the American Academy of Pediatric Dentistry and
all Applicable laws,” and “each Practice is and has been, with respect to the
operation of its respective business, in compliance with all Applicable Laws.”
(APA §4.14)
72, 0ld FORBA breachéd the warranties in the APA, including §§4 6(b), 4 8(f) and
4.14, by om}it'ting material facts Iegarding the failure of Old FORBA and certain Small Smiles
practices under its management to comply with applicable laws and accepted standards of dental
care |
73. For example, Old FORBA knew that certain Small Smiles Centers did not comply
with accepted standards for documentation;, or “‘chax,ting,” of dental procedures. As reflected in
an August 24, 2005 email from Deféndant Richard Lgne, Old PORBA understood that certain of
" the centers under its management were not propetly documenting their procedures, and that
“poor charting will cause problems in the futufe » Nevertheless, Old FORBA did not disclose
these charting deficiencies to New FORBA, in breach of the APA
74 Old FORBA cxecutives were aware of other operational issues at the Small
Smiles Centers under their management that they did not disclose to New FORBA  For

example, Dan DeRose acknowledged in an internal email dated December 29, 2004, that the

Atlanta center “is a mess, a disappointment, a total disastet * He continued:
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I have looked the other way and allowed it to happen. Our employees don’t care;
our Dr’s have no leadership and no professional conduct Our [Office Manager]
is a train wreck immature little girl with a huge mouth. Our systems are not in
place Medical Histories are not being signfed], x-1ays suck, referrals are being
made daily this is not a FORBA clinic and no one to blame but myself . This
email is not to be forwarded to anyone printed or duplicated in any way without
my permission. '

75 In addition, as described above, Old FORBA did not comply with Applicable
Laws relating to the licensure of its Associated Dentists and Practice Owners with regard to
Small Smiles dentists Andrus, Knott, and Kakatla.

76, As described above, another example of Old FORBA’s and the Practices’ non-
cdmpliance with Applicable Laws and standards, and the resultant breach of these warranties,
relates to Old FORBA’s practice of pressuring dentists to produce in ordet to inflate revenues.
This practice created a culture within the Small Smiles Centers that emphasized production over
quality care, in clear contravention of the Applicable Laws and accepted standards of dental care

77 Old FORBA also was responsible for providing orientation and Itraining to dental
center dentists and staff This training was inadequate, and did not ensure that all dentists and
staff were sufficiently familiar with the guidelines of the American ‘Academy of Pediatric
Dentistry and Medicaid billing guidelines.

78. Asa direct and proximate cause of Old FORBA's breach of APA §§4 6(b), 4.8(f)
and 4.14, New FORBA has suffered losses, including legal fees and costs already incurred qnd to
be incurred in responding to government requests for documents and information regarding Old
FORBA’s pre-sale conduct, as well as losses resulting from requests by certain states for

repayment of amounts previously paid by the states for services performed at the dental centers.

Breach of §84.6(b). 4.8(1), 4.11, and 4,14 - No Investigat_ions. Actions o1 Litigation
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+79.  Pursuant '_cq APA §84.6(b), 4.8(f), 4 11 and 4 14, Old FORBA provided warranties

that, to its knowledge, no governmental investigations or other actions were pénding or
threatened against Old FORBA: or any Practices:

“Neither FORBA nor any Practice has received any notice of any investigation by any

Governmental Authority with respect to the Business or any Practice and, to the
knowledge of FORBA, no such investigation is pending or threatened ” (APA §4.6(b)).

* * *

“Except as set forth in Schedule 4.8(1), no Pr'zicﬁce has been charged with or given notice
of, and to the knowledge of FORBA, is not under investigation with respect to any
violation of any Applicable Law.” (APA §§ 4.8(f)).

® * *
“Except as disclosed on Schedule 411 . there are no Actions pending or, to the

knowledge of FORBA, threatened against, affectmg, or relating to FORBA, any Practice,
the Asserts or the Business.” (APA §4 11)

* * *

“FORBA has not been charged with o1 given notice of and to the knowledge of

FORBA, is not under investigation with respect to any violation of any Applicable

Law,” and “no Practice has been charged with or given notice of, and to the knowledge of

FORBA is not under investigation with respect to any violation of any Apphcablc Law.”

(APA §4.14).

80 0ld FORBA breached these warranties by omitting material facts, that it had
knowledge of, regarding increasing regulatory scrutiny of certain of its affiliated dental centers
and its own business model, and the threat of government investigations. In 2005, Old FORBA
sought and received advice from a trusted lawyer in connection with then-pending government
investigations. The lawyer, who represented Old FORBA, and also represented Mark DeRose,
the son and brother of Defendants Edward DeRose, Dan DeRose and Michael DeRose, warned v

Old FORBA in a memorandum that the pending 1egulatory actions facing Old FORBA were

merely the “initial steps to a full investigation of [Old FORBA’s] dentists and clinics” and that
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the “ultimate target” of the investigations was Oldv FORBA “from a Medicaid reimbursement
perspective.” The memorandum noted that the investigation would likely ‘-‘proceed in a slow and
deliberate fashion against what” the régulatozs “perceive as the weak links in [Old] FORBA’s
defense ” |

81. 'Ihe-legal memorandum concluded with a warning to Old FORBA: “Although the

-status. of the investigations appears relatively benign at this time, it is not. FORBA, the clinics
and the dentists need to treat this situation as an all out investigation 10 ultimately shut down
FORBA and the clinics and discipline_ the dentists” (emphasis added) The memorandum
demonstrates that Old FORBA’s lawyer (in consultation with others in his firm who “were
formely in charge of investigatio_ns at the AG’s office”) believed that “the current actions follow
the typical patten leading to full-scale fraud and other investigations,” and recommended that
Old FORBA “proceed with extreme caution under the assurr;-ption that the invéétigations will

continue and intensify over the next several months.” Old FORBA ignored the advice

82,  0Old FORBA had other information indicating the potenﬁal for investigations or

other legal action, but did not share it with New FORBA, in breach of the APA. For example, 1o
an internal email, Defendant Di William Mueller warned of certain ‘thmgs we do which have
caused concern on the part of parents, dental boards or media” His list included: (1) “Parents [m
the] back”; (2) patient “Immobilization”; (3) use of “Stainless steel crowns”; and (4) “Amount of
work done at one time” These very topics weré ultimately the subject of a joint federal-state
govemment investigation into the Small Smiles Centers, Old FORBA and New FORBA,

coordinated by the United States Depva_rtment of Justice |

83 In addition, Old FORBA knowingly provided incomplete and misleading

information concerning the investigation into Dr Michael DeRose’s Medicaid Dental Centers in
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Ndrth Carolina (fhe “North Carolina Centers™) The investig'ation of Dr. Michael DeRose and
the North Cérolina Centers began prior to the APA, and by the time of the APA, Dr. Michael
DeRose and his brother Danny, as well as the Old FORBA General Counsel, Joe Bower, were
aware that the investigation was serious and likely to result in a scitlement in the millions of
dollars, and that government investigations were focusing on practices that the North Carolina
centers shared with the Old FORBA centers.

84 Oid FORBA failed to disclose to New FORBA the seriousness of the North
C_aroﬁna investigation and its probable impactbon the Small Smiles Centers given the practices
under inves’;igation and the role of Dr. Michael DeRose and Dr. Bob Andrus in both sets of
centers.

85. In April 2008, the North Carolina Centers entered into a Settlement Agreement
with the U.S. Department of Justice on behalf of the Office of Inspector General of the United
States Department of Health and Human Services, the State of North Carolina, and the North
Carolina Division of Medical Assistance. Thé North Carolina Centers paid $10,050,000 to settle
its potential civil liability for allegedly “submitting [certain] claiins for reimbursernent .. that

-were not medically necessary anbd/or were performed in a manner that did not meet
professionally-recognized standards of care” and “failing, in some cases, fo obtain informed
~consent for medical procedures and services.”

86  New FORBA suffered damages as a result of Old FORBA’s failure to disclose to
New FORBA its knowledge that a govcxmhent investigation of the Small Smiles Centers and the
managemén’t company was likely In late 2007, New FORBA learned that it, Old FORBA, and
the Small Smiles Centers were the subject of a nationwide government investigation involving

many of the issues previously identified by Old FORBA’s counsel and partners prior to the
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September 2006 closing, but not disclosed to New FORBA. New FORBA expended significant
attorneys’ fees and other costs in responding to the investigation In January 2010, New FORBA
entered into a settlement agieemeht with the Dep@ent of Justice, the Office of the Inspector
General of the Department of Health and Human Services and a number of states in order to
avoid the distraction and further costs associated with the investigation and any possible
litigation. There were no findings that New FORBA viclated the law. The amount of the
settlement, which relates only to claims submitted to the government for payment after
September 26, 2006, was $24 million

87.  In its press release announcing the settlement, the State of New York, Office of
the Medicaid Inspector General (“OMIG™) stated that “New .York State and the federal
‘government took action after hearing complaints that the inrevious FORBA management [Old
FORBA] allowed alleged improper practices in freating children, specifically Medicaid
recipients, by restraining them during lengthy dental visits, performing toot canals and placing
crowns on baby teeth, and not allowing parents to accompany children during dental treatment.”

Bieach of APA §4.24 - Disclosure

88 APA §4.24 provides that “[njo 1epresentation or warranty made by FORBA in
this Agreement contains any untrue stalement of a material nature or omits to state a material fact
necessary 10 make any of them, in light of the circumstances in which it was made, not
misleading.”

89 Old FORBA breached APA §4 24 because, as detailed above, a number of
warranties macie by Old FORBA contained untrue statements or omitted material facts, including

APA 884.5,46,47,48,411,4.14 418
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90.  Misleading representations, omissions, and other wrongful conduct by Old
FORBA have caused New FORBA to suffer substantial injury

Breach of APA §16.1 - Indemnification

91 As Old FORBA’s Wrongful conduct and misleading and inaccurate
representations and omissions came to light, and as various states began to conduct
investigations and teclaim al]egéd overpayments relating to the time period of Old FORBA’s
management of the Centers, New FORBA. exercised its IightS under the APA to enforce Old
FORBA’s indemnification obligations.

| 92, Pursuant to the APA, notices of indemmification claims against Old FORBA were
to be sent to “FORBA, LLC, 415 N. Grand Ave, Pueblo, 6:8) 81003; Atin: Dan DeRose,
President” APA §11.9
93. On March 21, 2008, New FORBA sent a claims notice to Old FORBA informing
~ Old FORBA that various federal and state government authorities were investigating the dental
management business purchased from Old FORBA, and notified Old FORBA that New FORBA
sought indemnification under APA §10.1 for any losses telating to Old FORBA’s pre-sale
conduct, including legal fees and costs already incurred and to be incurred in 1esponding to
government requests relating to Old FORBA and to pre-sale conduct of the centers, and any
losses resulting from breaches of wartanties revealed during the course of the investigations.
New FORBA has incurred considerable attorneys’ fees and expenses, in excess of $1 million, in
responding to government inquiries telating to Old FORBA and Old FORBA’s management of
the centers (APA 8§10 I specifically provides that New FORBA is entitled to indemnification
“for any damages, claims, costs, loss, liabilities, expenses o1 obligations (including, without

limitation, reasonable attorneys’ fees and associated expenses)”). As stated above, New FORBA
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also suffered losses and damages as a result of Old FORBA’s breaches of warranties. Old
FORBA has denied New FORBA’s claim for indemnification, in breach of its indemnification
obligation In denying the claim, Old FORBA stated that it did not require any further
information from New FORBA.

94, On June 24, 2008, New FORBA sent a second claims notice to Old FORBA for
losses arising from the falsified credentialing of Old FORBA employees and affiliated dentists,
including Dr. Robeﬁ Andrus, Dr Kenneth Knott and D1. Swapna Kakarla bIhe letter reiterated
bld FORBA;S obligaﬁon undér §10 1 (d) of the APA “to indemnify us for ‘any damages, claims,
costs, loss, liabilities, expenses, or obligatiqns’ we incur ‘as a result of o arising out of . . .
[your] ownership or operation of the Assets or Business prior to the Effective Time,” and under
§10 1(e) “to indemnify us ‘for any damages, claims, costs, loss, liabilities, expenses, ot
obligations’ we incur ‘as a result of or arising out of . [your] acts or omissions prior to the
Effective Time.”” Old FORBA has denied this second claim for indemnification in breach of its
indemnification obligations.

95 On September 4, 2008, New FORBA sent a third claims notice to Old FORBA
seeking indemnification for losses resulting from .a civil RICO suit filed against New FORBA
and its affiliates, and from a search warrant executed at one of the Small Smiles Centers in
Tucson, Arizona. The civil suit sought damages relating to alleged conduct occurting in July and
August 2004, and the search warrant sought documents dating back to May 16, 2005 — before
New FORBA purchased the business. New FORBA incurred attorneys’ fees and other costs in
responding to these actions. Old FORBA has denied this third claim for indemnification, in

breach of its indemnification obligations,
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96 On September 24, 2008, New FORBA sent a fourth claims notice to Old FORBA
seeking indemnmification for losses, including legal .'fees, relating to federal and state
investigations of Small Smiles Centers in Arizona, Colorado, Georgia, Idaho, Indiana, Kénsas,
Marvyland, Massach\isetts, Nebraska,_ New Mexico, New York, Oklahoma, Ohio, South Carolina,
Virginia, and Washington, D C. dating back to 2002. Old FORBA has denied this fourth claim
for indemnification, in breach of its indemnification obligations.

97. On March 11, 2009, New FORBA provided an update on its earlier cla_ims
notices. In particular, New F ORBA noted that an investigation by the Georgia Department of
Community Health determined that the State of Georgia made overpayments, from 2005 through
2007, in the amount of $408;199 51, of which at least $290,749.00 was for services rendered
prior to September 26, 2009, during the time when Old FORBA managed the Georgia Small
Smiles clinics. New FORBA was compelled to pay.the State of Georgia $216,216 for ambunts
the state claims were improperly paid to the Georgia cénters dming 0Old FORBA’s management
Old FORBA has denied the claim fot indem’niﬁéation and refused to indemnify New FORBA for
payménts made to Georgia, in breach of its indemnification obligations.

~ 98.  The March 11, 2009 letter also noted ﬁat the New York Office of Medicaid
Inspector General (“OMIG”) had asserted that the state overpaid Small Smiles of Syracuse an
aniount between $1,300,233 and $1,632,080 for the time peIiOd January 1, 2005 through
December 31, 2006. During 21 of the 24 months covered by OMIG’s auditA, the Syracuse center
was managed by Old FORBA.

99 On November 13, 2009, New FORBA notified Old FORBA that New York
OMIG had asserted an estimated overpayment to Small Smiles of Rochester in the amount of

$2,000,347, covering the time period from January 1, 2006 through December 31, 2007
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100 New FORBA has agreed to pay the State of New York $2 3 million to resolve the
audit ﬁﬁdings from the Syracuse and Rochester centers for periods prior to September 26, 2006.
0Old FORBA has denied the claim for indemnification and refused to indemnify New FORBA for
payments to New York, in breach of its indemnification obligations.

101. Old FORBA and the Individual Defendants have refused to indemnify New
FORBA for any of the indemnification claims noticed by New FORBA and breached the

indemnification provisions of the APA
102. Al conditions precedent to the institution of this action by New FORBA have

been satisfied, waived, or otherwise excused.

CAUSES QF ACTION

COUNTI .
(Breach of Contract Against Old FORBA - APA Representations and Warranties)

103. New FORBA re-alleges and incorporates by reference the allegations of
paragraphs 1 through 102 of this Amended Complaint as if fully set forth herein

104.  Old FORBA and New FORBA entered into an APA

105 The APA contains representations and warranties in §§4 5, 46, 47, 48, 411,
414,418, and 424 |

106  Pursuant to the APA (as amended), New FORBA paid $435 million to purchase
certain Old FORBA assets, based on and in reliance 6n these warranties and representations
made by Old FORBA.

107 Old FORBA breached the APA because the representations and warranties in
§84.5,46,47,48,411,414,4 18, and 4.24 contained untrue statements of a material nature or

omitted to state a material fact necessary to meke all of the renresentations and warranties
y .
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contained in each of the above-referenced sections, in light of the circumstanges in whi_ch they
were made, not rhisieading,.
108. As a direct and proximate cause of Old FORBA’s breach of contract, New
| FORBA has suffered damages in excess of $50,000,000 Q0.

109 New FORBA is entitled to damages arising out of Old FORBA’s breach of

contract
. COUNT II .
(Breach of Contract against 01d FORBA -- Indemnification Obligations Under APA
§10.1(2))

110.  New PORBA re-alleges and incorporates by reference the allegations of
paragraphs 1 through 102 of this Amended Complaint as if fully set forth herein

111 Old FORBA and New FORBA entered into an APA.

112. The APA contains.repxesentations and warranties in §§4.5, 46, 47, 48, 411,
"4.14,4.18, and 4 24.

‘113 Pursuant to the APA (as amended), New FORBA paid $435 million to purchase
certain Old FORBA assets, based on and in reliance on these warranties and representations
made by old FORBA:

| 114  Old FORBA breached the APA because the representations 'contaihed in APA

§§45,46,47,48,411,4 14,418, and 424 contained untrue statements of a material nature or

. omitted to state a material fact necessary to make all of the repxesentations and warranties

contained in eacﬁ of the above-referenced sections, in light of the circumstances in which they
wete made, not misleading

115  The APA contains an indemnification provision which provides that Old FORBA

shail:
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[Tlndemnify and hold harmiess [New FORBA] from, against and for any
damages, claims, costs, loss, liabilities, expenses or obligations (including,
without limitation, reasonable attorneys’ fees and associated expenses, but not
including time spent by employees of such party), whether or not involving a
third-party claim (collectively “losses”), incurzed or suffered by any of them as a
result of or atising from (a) any breach of or inaccuracy in any representation or
warranty made by FORBA in this Agreement or any other Transaction
Agreement; (b) any breach of a covenant or agreement made by FORBA in this
Agreement or any other Tramsaction Agreement; (c) Excluded Assets and
Excluded Liabilities; (d) FORBA’s ownership or operation of the Assets or the
Business prior to the Effective Time; and (¢) FORBA’s acts ot omissions prior to
the Effective Time.
APA,§10 1.
116, New FORBA provided notice fo Old FORBA of its claims for indemnification, as
required by the APA, in letters dated March 21, 2008, June 24, 2008, September 4, 2008, and

March 11, 2009

117 New FORBA is entitled to indemnification from Old FORBA pursuant to the
APA

118  Old FORBA breached APA §10.1(a) because it has refused to indemnify New
FORBA for losses incurred as a result of Old FORBA’s “bx.'each of or inaccuracy in any

representation ot warranty made - by FQRBA in this Agreement or any other Iransaction

Agreement.”

119 As a ditect and proximate cause of Old FORBA’s contractual breach, New

_ FORBA has suffered damages in excess of $50,000,000 00

120. New FORBA is entitled to damages arising out of Old FORBA’s contractual

breach.
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- COUNT III »
(Breach of Contract against Old FORBA -- Indemnification Obligations Under APA
§§10.1(d) and 10.1(e))
7 121. New FORBA re-alleges and incorporates by reference the allegations of .
paragraphs 1 timrough 102 of this Amended Complaint as if fully set forth herein
122 Old FORBA and New FORBA entered into an APA
123 The APA contains an indemnification provision which provides that Old FORBA
shall: '
[Tindemmify and hold harmless [New FORBA] from, against and for any
damages, ciaims,_ costs, loss, liabilities, expenses or obligations (including,
without limitation, reasonable attorneys’ fees and associated expenses, but not
including time $pent by employees of such party), whether or not involving a
third-party claim (collectively “losses”), incurred or suffered by any of them as a
result of or arising from (a) any breach of or inaceuracy in any representation or
warranty made by FORBA in this Agreement or any other Transaction
Agreement; (b) any breach of a covenant or agreement made by FORBA in this
Agreement or any other Tiansaction Agreement; (c) Excluded Assets and
Excluded Liabilities; (d) FORBA’s ownership or operation of the Assets or the
Business priot to the Effective Time; and (¢) FORBA's acts or omissions prior to
the Effective Time.
APA, §10.1
124. New FORBA provided notice to Old FORBA of its claims for indemnification, as
required by the APA, in letters dated March 21, 2008, Tune 24, 2008, September 4, 2008, and
March 11, 2009.

125 New FORBA is entitled to indémniﬁcation from Old FORBA pursuant to the
APA.

126, Old FORBA breached APA §§10.1(d) and 10 l(e) because it has refused to
indemnify New FORBA for losses incurred as a result of Old FORBA’s “ownership ot operation
of the Assets or the Business prior to the Effective Time,” and Old FORBA’s “acts or omissions

prior to the Effective Time ”
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‘12‘7  As a direct and proximate cause of Old FORBA’s confractual breaches, New
FORBA has suffered damages in excess of $5,000,000.00, including Iegai fees and costs
incurred in responding to government requests relating to Old FORBA and to pre-sale conduct of

the C_entels,

178 New FORBA is entitled to damages arising out of Old FORBA’s contractual

breaches.

‘ , COUNT IV
(Breach of Contract against Individual Defendants -- All Indemnification Obligations)

129, New FORBA re-alleges and incorporates by reference the allegations of
paragraphs 1 through 102 of this Amended Complaint as if fully set forth herein.

130 Old FORBA and New FORBA entered. into an APA. |

131.  Atticle 10 of the APA contains an indemnification provision which proyides that

Old FORBA shall:

[Nndemnify and hold harmless [New FORBA] from, against and for any
damages, claims, costs, loss, liabilities, expenses or obligations (including,
without lirnitation, reasonable attorneys’ feées and associated expenses, but not
including time spent by employees of such party), whether or not involving a
third-party claim (collectively “losses”), incurzed or suffered by any of them as a
result of or arising from (a) any breach of or inaccuracy in any representation or
wartanty made by FORBA in this Agreement or amy other Transaction
Agreement; (b) any breach of a covenant or agreement made by FORBA in this
Agreement o1 any other Transaction Agreement; (c) Excluded Assets and
Excluded Liabilities; (d) FORBA’s ownership or operation of the Assets or the
Business prior to the Effective Time; and (¢) FORBA’s acts or omissions prior to
the Effective Time.

APA, §101
132  The Individual Defendants signed a “Joinder” fo the APA, agreeing to be
“responsible, on a pro-rata basis, with FORBA for the obligations ofFORBA pursuant to Article

10 of this Agreement.”
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133. New FORBA provided notice of its claims for indemnification, as required by the
APA, in letters dated March 21, 2008, June 24, 2008, September 4, 2008, and March 11, 200§

134 New FORBA is ehtitled to indemnification from the Individual Defendants -
pursuant to § 10.1 of the APA and the Joinder to the APA.

135. The Individual Defendants have refused to indemnify New FORBA for any of the
indemnification claims noticed by New FORBA, in breach of the APA.

136,  Asa direct and proximate cause of the Individual ’Defendants’ failure and refusal
to indemnify New FORBA, New FORBA has suffered damages in excess of $50,000,000.00

| 137. New FORBA is entitled to damages arising out of the Individual Defendants’

~ breach of their contractual obligation to indemnify New FORBA.

: ' - COUNTV
(Declaratory Judgment Act, 28 U.S.C. §2201(a)- Against All Defendants)

138, New FORBA rc-alleges and incorpoiates by reference the allegations of
pax agraphs 1 thr.ou'g'h 102 of this Amended Complaint as if fully set forth herein.

139, Old FORBA and New FORBA entered into an APA.

140.  The APA contains an indenm_iﬁcaﬁon provision which provides that Old FORBA

shall:

[Ilndemnify and hold harmless [New FORBA] from, against and for any
damages, claims, costs, loss, liabilities, expenses ot obligations (including,
without limitation, reasonable attorneys’ fees and associated expenses, but not
including time spent by employees of such party), whether or not involving a
third-party claim (collectively “losses”), incurred or suffezed by any of them as a
result of or arising fiom (a) any breach of or inaccuracy in any representation or
warranty made by FORBA in this Agreement or any other Transaction
Agreement; (b) any breach of a covenant or agreement made by FORBA in this
Agreement or any other Iransaction Agreement; (c) Excluded Assets and
Excluded Liabilities; (d) FORBA’s ownership or operation of the Assets or the
Business prior to the Effective Time; and (¢) FORBA’s acts or omissions prior 1o
the Effective Time.
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APA, §10.1.

141, The Individual Defendants signed a “Joinder” to the APA, agrecing to be
“responsible, on a pro-rata basis, with FORBA for the obligaﬁons of FORBA pursuant to Article
10 of this Agreement.”

142, NewlF ORBA provided notice of its claims for indemnification, as required by the
APA, in letters dated March 21, 2008, June 24, 2008, September 4, 2008, and March 11, 2009

143. Old FORBA and the Individual Défendams have efused to indemnify New
PORBA and its affiliated Small Smiles Centers for any of the indemnification claims noticed by
New FORBA, in breach of the APA.

144. There is a justiciable controversy as to whether Old FORBA and the Individual
Defendants must indemmify New FORBA for claims New FORBA has Ihadc pursuant to the
terms of the APA, as well as any additional costs and losses New FORBA might sustain related
to indemnifiable claims in the future, including legal fees and costs incurred in connection with
New FORBA’s successful defense of claims brought by Old FORBA in state court in Wlsconsm
relating to the APA and the Escrow Agreement (LICSAC, LLC, et al v. Small Smiles Holding
Company, bet al., Case No. 08-CV-2215).

T 145 | New FORBA is entitled to a declaration of its 1ights to indemnification for such
claims made by New FORBA in its notices dated March 21, 2008, Tune 24, 2008, September 4,
2008, and March 11, 2009, in amounis to be determined, and a declaration of its right to
indemniﬁcation for ongoing costs incurred relating to Old FORBA’s conduet, and future claims

arising out of the breaches of warranties and breaches of contract outlined above.
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A COUNT VI
(Declaratory J udgment Act, 28 U.S.C. §2201(a)- Against Individual Defendants)

146. New FORBA re-alleges and incorporates By reference the "allegations of
paragraphs 1 through 102 of this Amended Complaint as if fully set forth herein.
147.  Old FORBA and New FORBA entered into an APA

148 Article 10 of the APA contains the parties’ obligations with respect to

“Indemnification and Remedies »

149  The Individual Defendants signed a “Joinder” to the APA, providing that “[{Jo

facilitate the consummation of the transactions in this Agreement and in consideration of the

substantial economic and other benefits inuring to the undersigned as a mémber of FLLC,

DMLLC or NYLLC or a shareholder of DDM, the undersigned hereby joins this Agreement for
the sole purpose of being responsible, on a pro-rata basis, with FORBA for the obligations of
FORBA pursuant to Article 1_0‘ of this Agreement.” APA,p. 41
| 150 There is a justiciable controversy as to whether the Individual Defendants are
liable, on a pro-rata basis, pursuant to the Joinder to the APA, for any portion of any judgment
against Old FORBA. In addition, there is a justiciable controversy as to whether the Individual
Defendants are liable, on a pro-rata basis, pursuant to the Joinder for any costs or expenses that
New FORBA may incur in the future as a re‘sult of any breach of the contract or the
representations and warranties in the APA |
151 New FORBA is entitled to a declaratory judgment that the Individual Defendants

are liable, on a pro-rata basis, for any judgment against Old FORBA.
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PRAYER FOR RELIEF
WHEREFORE, for the foregoing reasons, New FORBA respectfully requests that the

Court enter Judgment in favor of New FORBA granting the following relief:

A A declaratory judgment that New FORBA is entitled to indemnification from Old
FORBA and the Individual Defendants for those claims in its letters dated March
21, 2008, June 24, 2008, September 4, 2008, and March 11, 2009, and ongoing
and future claims arising out of Old FORBA’s breaches of warranties and
breaches of contract;

B.  That Old FORBA be found liable to New FORBA for monetary damages to
which New FORBA is entitled for breach of contract, in an amount to be shown at
trial in excess of $50,000,000.00;

C That Old FORBA be found liable to New FORBA for. monetary damages to
which New FORBA is entitled for breach of §10.1(a) of the APA, in an amount to
be shown at trial in excess of $50,000,000 00;

D That Old FORBA be found liable to New FORBA for monetary damages to
which New FORBA is entitled for breach of §§10 1(d) and 10 1(e) of the APA, in
an amount fo be shown at trial in excess of $5,000,000 00;

" E That the Individual Defendants be found liable to New FORBA for monetary
’ damages to which New FORBA is entitled for breach of contract, in an amount to
be shown at trial in excess of $50,000,000.00;

E A declaratory judgment that the Individual Defendants are liable, on a pro-rata
basis, for the judgment against Old FORBA;

G That pursuant to APA §11 16, and in addition to any other relief or award to

" which New FORBA may be entitled, New FORBA be awarded the legal expenses

it incurred to enforce the APA, including reasonable attorneys’ fees, costs, and
necessary disbursements; and .

H. Such other and further 1elief available that the Court may deem just and proper.
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Dated: January 22, 2010

Respectfully submitted,

{s/ Christopher J. Dawes

Christopher ]. Dawes. Atty No. 33818

LOTTINER RUBIN FISHMAN BROWN & SAUL, P C.
633 Seventeenth Street, Suite 2700

Denver, CO 80202

(303) 292-1200

L. Joseph Loveland

KING & SPALDING LLP
1180 Peachtree Street, NE
Atlanta, GA 30309

(404) 572-4600

Grace M. Rodriguez
James 1. Phalen

7 TY O QD AT TYTAJ L
KING & SPALDINGLLP

1700 Pennsylvania Avenue, N W
Washington, D.C. 20006-4706

Counsel for FORBA Holdings, LLC
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CERTIFICATE OF SERVICE

1 hereby certify that on January 22, 2010, I elecﬁonically filed the foregoing AMENDED
COMPLAINT with the Cletk of the Couwrt using the CM/ECF system which will send
notification of such filing to the following:

Randall H. Miller, Esq

Stephen D. Rynerson, Esq

Stephen P. Nash, Esq

HOLME ROBERTS & OWEN LLP
1700 Lincoln Street, Suite 4100
Denver, CO 80203

randy.miller@hro.com
stephen.rynerson(@hro.com

steve.nash@hro.com

s/ Ed Wesseihoff
Ed Wesselhoff

{32731 1 A0408610. DOC;1}
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SIAIE OF WISCONSIN CIRCUII COURI DANE COUNTY

LICSAC, LLC, et al.,

Plaintiffs,

-VS— Case No. 08-CV-2215

SMALL SMILES EOLDING

COMPANY, LLC, et al. and
ASSOCIAIED IRUSI COMPANY,
NAITONAL ASSOCIAIION, et al.,

Defendants.
PRESIDING: HONORABLE RICHARD G. NIESS
PROCEEDINGS: Court Irial
DAIE: December 22, 2009
APPEARANCES: KIM GRIMMER:

Attorney at Law, appearing on
behalf of the Plaintiffs.

JAMES A FRIEDMAN, L. JOSEPH
LOVELAND, SIMECN SCHOPE:
Attorneys at Law, appearing on
behalf of the Defendants.

JENNIFER L. POIRIOR, RMR, CRR
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you had to have the ability to provide service to
those kids at the time they came in because if they
didn't return, their teeth would go untreated. Again
all the work that we did we received consent and
appro&al from the parent or guardian.

Okay. Did -- you say you never dictated treatment.
Did 0ld FORBA, prior to the sale to new FORBA, have
manuals where you had if this happens in terms of a
patient, you find this condition in their teeth, this
is what we recommend you do? Did you have manuals
like that?

We had what we call a Dentist Orientation Manual, and
in that manual Dr. Mueller would select guidelines
that were from the American Academy of Pediatric
Dentistry. Ihey might be White Papers from a dental
publication, but they would all be guidelines or
directives from, you know, certified dental practices
that would say, you know, for underserved children,
high risk population, here's the restorative
treatment of choice. So they would all have their --
they would have their orientation manual that would
direct them to that, but at the end of the day, every
dentist had to make their own decision based on their
training that they received at their dental schocl.

And was that made clear to all of your dentists?
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headquartered, and there were actually multiple
locations within the office, but the main one would
be in my office where I had a series of file cabinets
for every clinic. Ihe way we set everything up was
based on clinic, so there would be four drawers in
each file cabinet for each clinic, and then down in
the basement of the office we had a room with all of
the archived information, and the archived
information alsc included past years of all the
clinic information as well as our monthly board
meeting packets.
Did you make clear to the people from New FORBA that
all of these documents were available to them 1n the
offices?
Yes. And the person that I made sure that was very
well aware of all that was Al Smith because Al was
going to be transitioning into my role, so I made 1t
very clear to Al. I know Rodney Cawood, who was
going to be taking over the CFO responsibilities,
also knew of that because he spent some time with
Ryan Root, who was also in our office.

So Al Smith and Rodney Cawood were very
well aware of where the documents were.
2al) right. What I'd like to do is look at this

memorandum from King & Spalding again, the first
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sure. And by the way, March 21 wasn't the first time
0ld FORBA knew that there were subpoenas out there,
was it?

First time I saw it in writing was March Zlst.

Well, you know, we talked about Mr. Bower. Didn't
you know that Mr. Bower had gotten a phone call from
Ms. Rodriguez of King & Spalding on or about March 1
in which she told him that she had been asked by HHS
if she could accept service of a subpoena on DD
Marketing?

I did hear about that.

DD Marketing is this side of the table of the room,
right?

Correct.

Okay. So you knew that by March 1 at least that
there seems to be subpoenas coming tc DD Marketing as
well as to New FORBA?

Right. B2And we didn't receive it for a period of
time.

Yeah. A couple months later you actually got it?
Correct.

Did you know that there had been a subpoena issued to
FORBA, LLC, which is also on this side of the table,
but had been sent over here to New FORBA?

I don't think I was aware of that.
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MEMORANDUM

VIA ELECTRONIC MAIL

I0: FORBA,LLC
c¢/o Sanus Holdings, LLC

FROM: King & Spalding LLP
DATE: June 20, 2006

RE: Healthcare Regulatory Supplemental Due Diligence Request List for the Proposed
Arcapita Inc. Investment in Sanus Holdings, LLC for the Acquisition of FORBA,

LLC.

The following is a list of certain documents that we request for review in connection with
the above mentioned proposed transaction that are not currently available in the online data
room. We ask that the documents be furnished with respect to FORBA, LLC (“FORBA™), its
subsidiaries and affiliates, and each of the legal entities owning or operating the dental clinics
managed by FORBA or its affiiiates (collectively, the “Company™).

{a) Description of utilization of any billing or collection agencies and copies of all relevant
agreements.

{(b) Joint or group purchasing agreements to which the Company is a party

(c) Al sales agency, marketing, or other commission agreements to which the Company is a
party.

(d) Documents that relate to any oral or wiitten arrangements between the Company and any
manufacturer, wholesaler or distributor of drugs, biologicals, medical supplies or medical
devices, including, but not limited to, endoisement, promotional or educational

arrangements.

(e) A description of any referral service in which the Company, or any affiliated health care
professional associated with the Company, participates.

(f) All patient or customer referral agreements to which the Company is a party.

{(g) A description of the Company’s referral sources and how the Company develops business
sources.

(h) A description of any reimbuwsemeni appeal currently pending before any governmental
agency or authority or any third-party payor program, the results of which could

materially effect the Company'’s revenues.

(i) All manuals, handbooks, policies and procedures used in connection with the billing of
goods and services by the Company (including policies and procedures relating to
1efunds).



®

)
M

All marketing materials, such as public relations pamphlets, newspapers, advertisements
or public seminar material regarding the Company, its services or its personnel.

Company policy and procedure manuals.

Company policies regarding marketing and sales, customer discounts, rebates, gratuities
and professional courtesies.

() Copies of all documents that describe compensation to the Company’s sales and

(™

(0)

®

@

{r)

(s)

®

(w)

™

marketing agents, including employment or independent contractor agreements and a
description of recruitment arrangements and practices (to the extent not already provided
in 1espense to another request).

A description of the Company’s compliance with, or plans to comply with, as
applicable, the Administrative Simplification provisions of the Health Insurance
Portability and Accountability Act of 1996 (“HIPAA™) and regulations promulgated
thereunder, including final privacy, electronic transaction and security regulations.

All Company documents relating to the determination of whether Company personnel,
affiliated healthcare providers or vendors with which the Company does business have
been excluded from participation in federal government programs.

The Company’s corporate compliance manual, along with descriptions of related
training programs, implementation schedules and audits, and minutes from meetings of
the compliance committee minutes,

To the extent not already provided, all agreements (whether written or oral) between the
Company and any person entity in a position to refer business to the Company.

All reports of audits done by or on behalf of the Company’s fiscal intermediaries in the
past three (3) years.

Documents that describe the Company’s involvement in the selection or
recommendation of vendors to supply items o1 services ancillary to dental services, such
supplies and drugs and biologicals.

All documents that relate to compensation or payment, in cash or In kind, to sources or
producers of patient referrals to the Company.

All documents relating to any financial relationship (including an investment interest or
compensation arrangement) between any health care provider (including dentists) and
FOBRA or any of the dental clinics managed by FORBA or its affiliates.

To the extent not already provided, any audits or surveys of the Company or its

operations (or any segment thereof) performed by anmy third party (including any

governmental agency or its contractor)

(w) Description of compensation and bonus plan for all dentists employed by FORBA or the

dental clinics managed by FORBA or its affiliates.






Project Lombardi

Due Diligence Questions

Due Diligence Questions:

7

2)

3)

4)

S)

7

8)

9)

Medicaid Reimbursement [p.14-15 in mgmt. presentation]
a Medicaid reimbursement levels by state
b. Trends affecting those reimbursement rates

Compliance
a. Procedures in place
b lssues

De Novo site selection process [p.39 in mgmt. presentation]
a. Describe process / factors considered
b How many remaining sites still available?
¢ Ability fo cluster de novo sites vs. new states

Utilization data

Visit statistics

Capacity utilization data

% canceliations

% of new patients vs. returning patients

aoow

Calcuiate as of December 31, 2003, 2004 and 2008 revenue per:
a Dentists employed (full-time equivalents)
b. Number of chairs
¢ Number of visits. [p 52 of mgmt presentation]

Dentist Analysis
a. Dentist turnover (by dentist category — lead, associate, etc) for 2003 through March 31, 2006
b Dentists’ compensation analysis
i. Discuss bonus program that is-currently in place and restructuring [p. 46 of momt
presentation}
¢ Dentist recruitment/ hiring process
d.  Dentist training program
e. #of dentist and ancillary providers per office {p.25 of mgmt presentation]

Distribution of revenue mix (general, hygieng, orthodontics, periodontics, etc.) for 2003 — 2005
a Hygiene (60%) vs Operative (40%) [p 23 of mgmt. presentation]

Operating expenses for 2003 — 2005:
a Advertising Expense
b Occupancy Expense
c. Lab Fees & Supplies

Collection / production (net of bad debt expense)

10) Discuss profitability analysis of de novo unit openings

11) Discuss analysis of pro forma adjustments

12} Credii patient balances {orthodontics, crowns & bridges, patient over-paymenis)



13) Senior management team
a. Effect of previous senior management team leaving?
b. How important were their relationships with customers, vendors and empioyees at the site level?

14) Exit Strategy
a.  Whatis contemplated exit strategy? Sale to ancther private. buyer?
b.  What will the growth drivers be when we write the CIM at exit? Will it still be opening more de

novo offices?

15) What are the potential pitfalls that the management team is concermned with?

Emnst & Young Due Diligence Questions

1) Discuss revenue per patient declining (p. 38 of E&Y)
a  Volume is driving revenue growth

2) Discuss.denied patticipation in TennCare (p. 10 of E&Y)

3} Discuss billing fraud at Rochester facility (p 13 of E&Y)

4) Discuss U.S Department of Labor investigation.of employee overtime laws (p.14 of E&Y)
5) Revenue quality deterioration (p. 17 of E&Y)

6) Self-insured entity (p.19 of E&Y)

7) Additional financial staff — are the approptiate controls in place? (p.21 of E&Y)

8) Same-store growth rates
' a.  Most mature clinics (pre-FY03A) are budgeted to grow at 4%.
b. Wil other classes trend toward this 4% level?

9) Performance by class
a Why is FYD4A clinics the strongest performers? (p.25 of E&Y)
b, Why has FYD5A clinics seftled below other classes? (p 37 of E&Y)

10) Trends of the EBITDA margin by de novo class (p. 26 of E&Y)
a Priorto FY04A = 85%
b FY04A=68%
c. FY0BA=52%
d FY05=19%

11) Discuss de novo success factors (p. 27 of E&Y)
Underlying market aftractiveness
State-specific rate environment
Competitive forces

Market penetration

Clinic location

Ability to staff the clinic with quality staff

e RO0OoTr

12) Adjustments per site (p. 29)
a 12 sites with poteniial to under perform
b. 11 sites with potential to over perform



SANUS HOLDINGS, LLC
ADDITIONAL DUE DILIGENCE REQUEST

SELLER — FORBA, LIL.C and its affiliates
EINANCIAL INFORMATION — THE FOLLOWING FINANCIAL INFORMATION IS NEEDED

IMMEDIATELY, A SUPPLEMENTAL REOQUEST WILL BE PROVIDED BASED ON THIS

INFORMATION

1

18

1204266.4

A Furnish a copy of the audited financial statements of SELLER (including, without limitation, DD
Marketing) for the last three fiscal years.

Satisfied [E&Y to confirm].

B Furnish a.copy of SELLER’S internal financial/operating tracking reports by clinic and consolidating
information, if available, for the Jast three fiscal years and fér the latest period available.

Satisfied [E&Y to confirm].

C Furnish a copy of the 2006 detailed budgets for SELLER and SELLER’S projections for 2006 as well
‘as prior and subsequent years.

Satisfied JE&Y to confirm}

GENERAL CORPORAIE MATERIALS OF SELLER.

A. SELLER Corporate Data.

1

Articles of Organization or their equivalent and all amendments of SELLER

Partially satisfied — need for DD Marketing, FORBA NY, LLC and for. clinics not
marked with ag “X” on the attached Due Diligence Documenis Received chart.

Operating Agreement or its equivalent and all amendments of SELLER.

Partially satisfied - need for DD Marketing, FORBA NY, LLC and for clinics not
marked with ag “X” on the attached Diligence Documents Réceived chart, Alsoneed a
copy of the First Amendment to the FORBA LLC Operating Agreement dated
12/112002.

List of rade names, if any, under which SELLER has transacted busiress during the past
three years, and jurisdictions in which such trade names are tegistered

Satisfied.
Copy of all minutes and resolutions reflected in SELLER’S minute book for past three years

Satisfied - FORBA has confirmed no minutes or resolutions for past three years other
than those provided.

An organizational chart showing the mamner in which SELLER fits within its corporate
organization.

Satisfied.

List of locations of all affiliated dental offices

Satisfied.

Provide a detailed ownership/capitalization table outlining ownership structure of both
SELLER and operating entities
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Partially satisfied Please provide detailed capitalization table (i.e, 10 authorized units
of which 9 are issued ard ouistanding) for each entity.

B Organization

1 Provide a description of the organizational structure of SELLER, including the names, ages
and hierarchy of officers and key managers.
Satisfied.

2. Conflict of interest policy, procedures for personnel staff.
Satisfled.

3. Provide access to a copy of all documentation with respect 1o any completed corporate
acquisition, merger, reorganization, exchange, readjustment or succession, including any
presentations or acquisition agreement (including any exhibiis or scheduies thereto) relating
to SELLER.

Satisfied.

4. Furnish a list and a copy of all documents evidencing joint ventures or partnerships in which
SELLER has an investment or parteership interest
Satisfied.

H TH CARE MATTERS.

Al Copies of (i) of any licenses, permits, 1egistrations or certifications held by SELLER or its employees
with respect to SELLER’S operations, (ii) any Medicaid or other similar provider mmber, and (fii) a
list of licensed employees or independent contractors {and description of the applicable license) at
each of SELLER’S facilities
FORBA indicated not applicable.

B Copies of healthcare accreditations
FORBA indicated not applicable.

C Copy of corporate Ethics and Compliance program.

FORBA indicated not applicable.

D Copy of any corporate integrity agreements.

FORBA indicated not applicable.

E Copies of non-proprietary policy and procedure manuals.

Naot satisfied.

F Provide notices as to violations of law relating to any alieged violations, orders or deficlencies with
respect to any license, permit, registration or certification, or provider agreement or with respect to
SELLER’S reimbursement practices, whether with governmental programs or private third-party
payors or self-payors.

Satisfied.

G Access to dentist/surgeon attitude surveys, employee, commuaity and patient surveys for the past three
years
Satisfied.

B Notices of investigations from Medicaid, carrier, HCFA, 01G, DOJ, FT1C, U.S Antorney, Department

of Health, Attorneys General, other agencies as to specific issues EMTALA, anti-kickback, Stark,
False Claims, investigational devices, lab unbundling, or otherwise.

Satisfied. Note: FORBA indicated there are no notices from CMS or OIG.

2
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1 Copies of any written policies, procedures, processes and methods for quality review, assessment,
improvement and assurance.
Not satisfied.

I Information regarding current dentists/surgeons at each of SELLER’S facilities: including Birth date;
Status (i.e, active, courtesy, etc ); specialty, Board certified (yes or no); and Practice location
Not satisfied

K Copies of licensure survey reporis for the last two surveys.

FORBA indicated there have been no licensure survey reports for the last two snrveys. They
have not performed any licensure surveys for any of their dentists.

L Copies of Core Coding Report
FORBA indicated none exist.

M. Copies of Trend Screening Report
FORBA. indicated none exist.

N. Capies of Coding Compliance review reports.

FORBA indicated none exist.

O. Copies of market share data for the past three years
FORBA indicated none exist,

P. Provide utilization (surgeries, procedures, etc ) by dentist/surgeon for the past three years.

FORBA: indicated none exist.
Q. Copies of medical staff bylaws, if any.
FORBA indicated nione exist.

R Medical staff development plan and procedures, if applicable.
FORBA indicated none exist,

S. If applicable, copies of any certificates of need currently pending, challenged or otherwise in litigation
FORBA indjcated none exist.

T. Ifapplicable, documents relied on in claiming an exemption from CON requirements regarding major
capital expenditures program changes.

FORBA indicated none exist.

LITIGATION

A List and give a description of any claims, charges, arbitrations, grievances, actions, suits,
investigations, proceedings involving SELLER or the officers and directors of SELLER (in their
capacity as officers and directors) currently outstanding or outstanding at any time.

Satisfied.

B. Provide information on judgments, writs, injunctions, decrees, awards or orders of any court or other
governmental agency or bedy relating to or affecting SELLER, its employees or the assets comprising
the SELLER which contain continuing obligations for the SELLER not described in IV(A) above.
FORBA indicated none exist,

C Give a brief description of all pending, threatened or contemplated disputes, claims, actions, suits or

proceedings, arbitrations or investigations, involving SELLER’S assets, including any workers
compensation, environmental or infringement claims not described in Jtem IV(A) above.

Satisfied.



D.

Provide a capy of counsel letters to independent public accountants concerning pending or threatened
litigation that were furnished to SELLER (unless there are privilege considerations).

Satisfied. 1"6 L{/&(’{’ ‘

v COMPLIANCE WITHLAWS.

A

Furnish a copy of all notices of any citatious, vielations or claimed violations received by SELLER
involving any laws, ordinances, rules, regulations or orders, and any zoning, environmental, heaith,
safety, wage and hour, equal opportunity and anti-discrimination, food and drug or price control laws,
aordinances, rules, regulations or orders.

Satisfied.

Copies of all governmental permits, licenses or authorizations required for the SELLER'S conduct of
business, including, but not limited to, all business licenses, government licenses, permits and consents
cwrently held by SELLER not provided in III{A) above.

Not satisfied.

Provide copies of all reports to and correspondence with governmental agencies (including, without
limitation, state dental boards or departments of insurance) involving non-compliance with Jaws
involving SELLER or its employees.

FORBA indicated none exist.

Provide copies of all matters of violations of employee health and safety Jaws related to the SELLER
arising in connection with OSHA or other inspections for last three yeats.

FORBA indicated none exist.

Vi LABOR AND EMPLOYEE MAJTTERS.

A

1204266.4

Furnish a copy or a description of all employee policies and/or employee policy manuals relating to
cmployees associated with or employed by SELLER

Not satisfied.

Furnish a list of all present full time, part-time and temporary employees employed or engaged by
SELLER, showing names, date of birth, dates of hire, location, titles, total remungration for the year
ended December 31 of the previous year, and their annual remuneration, including a description of all
perquisites, fringe benefis and commissions (or expected compensation, if more appropriate)

1. Provide biographies of executives and board of directors.
Satisfied.

2. Summary of key management and employees including salary and total compensation,

Partially satisfied — please indicate if the key managers receive salaries or if they are
compensated through distributions and provide the amounts of such compeunsation.

The term “part-time” employees means an employee who is employed for an average of fewer than 20
hours per week or who has been employed for fewer than six of the 12 months preceding the
anticipated date of the closing. This term includes workers who will traditionally be understood as
short-term, “seasonal” employees.

The period to be used of calculating whether a worker has worked “an average of fewer than 20 hours
per week” is the shorter of the actual time the worker has been employed for the most recent 90 days.

If applicable, provide any information or document relating to any strike, slowdown, picketing or work
stoppage by any union or other group of employees against the SELLER, any secondary boycott with
respeet to its or their boycotts, any lockouts by them of any of their employees or any other similar
occurrence, that affects ar could affect the operations of SELLER.

4
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FORBA indicated none exist.
if applicable, furnish a copy or a description of the following as they relate to SELLER:

1

Any organizational activity among any employses;
FORBA indicated nene exist.

Any charges or threatened charges of uafair labor practices;
FORBA indicated none exist.

Any documents evidencing non-compliance with ail applicable federal and state laws and
regulations concerning the employer/employee relationship and with all agreenients relating
to the employment of employees, including, without limitation, provisions thereof relating to
wages, bonuses, hours of work and payment of social security taxes;

FORBA indicafed none exist with the exception of documents produced pursuant to
V.A. above and VLE.1. betow.

Practices regarding testing (including blood, drug, alcohol and polygraph testing); and
Satisfied.
Practices regarding pre-employment and post-employment medical examinations.

FORBA indicated none exist.

List and give a description of any threatened or pending claimns related to SELLER regarding:

I

Wage and Hour claims under the Fair Labor Standards Act or any comparable state law, and
any other Wage and Hour investigations or litigation; '
Satisfied

Equal Employment or Human Rights related charges, investigations, litigation or consent
decrees concerning race; color, réligion; sex, national origin, age, handicap, veterans status,
marital status o disability;

Satisfied.

Representation petitions or unfair labor practice charges, investigations, litigation or current
notices of compliance;

FORBA indicated none exist.

Grievances, arbitrations or litigaiion to enforce or overturnn awards;
FORBA indicated none exist

OSHA investigations, citations, complaints or litigation;

FORBA indicated none exist.

Employee benefits, related claims or litigation;

FORBA indicated none exist.

State labor law claims, investigations or litigation including, but not limited to, worker’s
compensation;

FOREBA indicated none exist
Claims or litigation concemning wrongful termination, negligent hiring, invasion of privacy or
defamation; and

FORBA indicated none exist with the exception of documents produced pursnant to IV,
zbove,



VII.
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2 Investigations, violations or fine notices or litigation by the Immigration and Naturalization
Service or the U.S. Department of Labor Employment and Training Administration.

FORBA indicated noue exist.
If applicable, submit copies of any “material” correspondence regarding SELLER’S labor matters.

FORBA indicated not appiicable.

List all employees of SELLER who are not citizens or resident aliens (“Greencard Holders™) of the
United States and submit copies of each sich person’s -9 Form and 1-94 Arrival/Departure Card

Partially satisfied ~ please provide copies of each such person’s I-9 Form and 194
Arrival/Departure-Card.
The following information on dentists/surgeons covered by recruiting agreements for the past three
years:
1 Specialty, if applicable;

FORBA indicated not applicable.

2 When provider numbers were obtained;
FORBA indicated not appiicabie.

3 Guarantee payments by month; and
FORBA indicated not applicable.

4 Total coliections by month

FORBA indicated not applicable.
Provide revenue by recruited dentist/surgeon for the past two years and budgeted revenue by recruited
dentist/surgeon for the current year
FORBA indicated not applicable.
Provide list of all current employees showing current time off balances (hours and dollars), including
vacation, holiday and sick, regardless if payable at termination of employment or not.

Not satisfied.

EMPLOYEE BENEFIT PLANS.

Doss SELLER have any employee benefit plans covering SELLER'S employees, inchiding the
following types of plans, if so, provide a copy of the summary plan description:
i Defined benefit plan subject to Title IV (also include latest actuarial report and 5500);

FORBA indicated not applicable.

2 Nonqualified retirement plan, including estimates of liabilities, funding requirements and
expected distribution dates;

FORBA indicated not applicable.

3 Health and welfare plan (life, health, severance, disability, eic ), including latest monthly
employee contribution rates;

Satisfied.
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4 Cafeteria plan and flexible spending accounts; and
FORBA indicated not applicable.
5. Current bonus plan.

Satisfied.

B. Forall self-insured health and welfare plans, provide latest actuarial estimate of incurred but not reported

(IBNR) claims, reserves held on SELLER’S general ledger, most recent 12 months claim history and stop
loss policy

Satisfied.

[Intentionally omitted.]

REAL PROPERTY

Furnish a list and description of all real property (including the Jocation thereof and a description of any
structures located thereof) (“Property™) owned or leased by SELLER. As to owned Property, please provide
updated title commitments, surveys, and a list of title exceptions for each parcel of owned property. Property
should include, but is not lunited to, Owned Properties, Leased Properties, Medical Directorships, and
Exclusives.

Satisfied.

ENVIRONMENTAIL MATTERS

A

Fuinish copies of all natices of violation of requests for information from any federai, state or Jocal
‘governmental agency or authority (“Agency”), wotifications or reperts submitted to any Agency
relating to the SELLER, and material correspondence with any Agency in connection with matters
relating to pollution, protection of the environment, human health and safety, underground storage
tanks (“USTs”), asbestos, or pesticides or agricultural chemicals (“environmental matters™), as well &s
any permits, licenses, certificates, authorizations or approvals with respect to environmental matters.

FORBA indicated none exist.,

Futnish a list and description of any hazardous, toxic or regulated materials which are or have been
stored, treated, placed, held, located, released or-disposed of on, under or at the Property, including,
but not limited to, materials m USTs and any pesticides, herbicides or agricultural chemicals applied
or released to the Jand, or the transportation of any such materials from the Property to any off-site
location, as well as any related mauifests, permits, certificates, authorizations or approvals

FORBA indicated none exist.

Furnish a copy of any available reports, soil, water or asbestos sampling or analytical data, UST testing
data and closure or release notifications and reports, or other written documents or materials regarding
environmental maitters which relate to SELLER or Property

FORBA indieated none exist.

TANGIBLE PERSONAIL PROPERTY

A

List all machinery, vehicles, equipment and tangibie personal property owned and/or leased by
SELLER to be sold to Purchaser.

Partially satisfied —please provide information for all clinics and properties.

Provide copies of all matters of violations of employee health and safety lawselated to the SELLER
arising in connection with OSHA or other inspections for last three years.

FORBEBA indicated none exist.

RELATED PARTY TRANSACTIONS.
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A

Provide a list of all loans and guarantees to directors, officers or employees of SELLER

Satisfied,

CONTRACTS AND OTHER AGREEMENTS

A

Managed Care/Health Care Matters
L Copies of management services agreements and payor agreements.

Partially satisfied ~ still peed Management Services Agreements and Services
Agreements for clinics not marked with an *X” on the sttached Due Diligence
Documents Received chart.

Please provide any payor agreements.

2 Copies of managed care agreements.
Not satisfied.
3 Copies of any third-party administrator agreements
Not satisfied.
4. Copies of provider network agreements and description of affiliation relationships with other

healtheare providers and service agencies.
Not satisfied.

Professional Services Agreement (all dentist/surgeon-related contracts, including Recruitment,
Directorships, etc.)

l Copies of any agreements with referral sources, including dentists/surgeons and other
medical professionals.

Satisfied.

2. Copies of agreements between SELLER and any individual providers, such as medical
director agreernents or consulting agreements.

Satisfied.
Employment Agreements {including dentists/surgeons).

Not satisfied — a form employment agreement was provided; please provide an exeeuted copy of
ali employment agreemenis currently in effect.

Leased and Real Property

I If any Property is leased, please provide a copy of all such leases, including all amendments
and subleases.

Partially satisfied — Please provide leases for DD Marketing, FORBA NY, DeRose Children's
Pental Clinic, P.C. and Children's Medicaid Dental Clinic of Colambia, LLC. We received
eopies of the following leases that were incomplete copies (please resend complete copies of these
leases):

s6™ Street of Denver Dental Clinic, P.C. [Bottorn of each page cut off]

eChildren's Dental Clinic of Gary LLC [Bottom of euch page cut off]

oChildren’s Dental Cliniv of Thornton LLC [Botioin of eacli page cut offf

eChildren's Dental Clinic of Charleston LLC [Bottom of eack page cat aff]

oChildren’s Dental Clinic of Indianapolis at Eagledale Plaza, LLC [Bottom of each page cut offj
oSmuall Smiles of Atlanta, Inc. fBattom of each page cut off]

oSmall Smiles of Macon, Inc. [Bortom of each page cur off]

8
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eSmall Smiles of Boise PLLC [4 lof of information is blacked out on our copy (such as rent
amount); however, we do nat believe these are strikethroughs but rather highlight marks on the
original that copied too darkiy]

Additional Questions:

sReceived two leases with respect to Children's Dentai Clinic of Tulsa PLLC. Under the lease
dated 4/30/04, The DePew Family Irustis the landlord and the property is located at 401 South
Utica, Tulsa (this lease is executed). Under the lease dated 3/15/03, Triple "S" Operating Co.
LLC is the landiord and the property is located at 1602 N, Lewis, Talsa (this copy was not
executed). Are both leases currently in effect?

+We possibly are missing the First Amendment for the Small Smiles Dentistry for Children PC
(Colorado Springs) tease. We have the Second Amendment, the Lease and an Addendum to
Lease addressing extension options. Please advise if the Addendum was.considered the first
amendment, or if there is a separate document called ""The First Amendment™ (in which case
please provide).

+Small Smiles of Toledo subleases space. 'We received the sublease but not the underlying lease,
Please provide the nnderlying lease.

sPlease provide Exhibits A & B to the Sublease Agreement and Building Lease between
Eckerd Corporation (Sublandlord) and Forba, lnc. (Subtenant) for property located at 415
North Grand Avenue, Peeblo, Colorado and please provide the underlying lease agreement
between Margaret B. Shelburg {Landlord) and Rite Aid of South Carolina, Inc.,
predecessor-in-interest of Eckerd (Tenant).

2 If SELLER is the Lessor under any agreemient, please provide such agreement and any
amendments.
Not satisfied.

Equipment

1 All equipment leases, rental agreements, purchase contracts, service agreements, etc
Not satisfied.

Performance of Services

i Transfer Agreements, Consultant Agreements, Training Courses, Teaching, Residency
Training.
FORBA indicated no contracts/agreements; training is included in arrangement.

Utility Agrecments

1 Furnish a copy of all wtility contracts that relate to SELLER.
Not satisfied.
National Agreements

1 Furnish a copy of all agreements that are “pational” mn scope
Satisfied. FORBA indicated only one national agreement with Patterson.

Labor and Employee Matters

1 Furnish a copy of (or a complete description of the terms of such arrangement if not reduced
to writing) all agreements between SELLER and any individuals or entitles employed by or

9



associated with SELLER involving employment, severance, change in control, non-
competition, consuiting, agency, representation, commission or other arrangements or
commitments, whether written or oral

FORBA indicated not applicable

2 Furnish a copy of all collective bargaining agrezments
FORBA indicated not applicable.

3 Furnish a copy of separation or release agreements, including but not limited to any such
agreements executed by any present or former employee or applicant for employment of
SELLER for the past year.
FORBA indicated not applicable.

3. All Other Contracts/Agreements
1. 1f applicable, provide copies of any and all agreements, arrangements and understandings

with SELLER, incloding, without limitation, any agreement, arrangemaent or understanding
having to do with management or other services rendered, overhead payment or
reimbursement, payment of dividends, borrowing of funds, cash management, managed care
and petwork participation.

Received Management Agreements (se¢ A.1. abové). Please provide a copy of any other
agreements not already provided, including FORBA’s Credit Agreement.

2. Any other material contracts, agreements, arrangements or commitments, whether fully
executed or in the negotiation stage or not made in the ordinary course of business.

Not satisfied.

3 Provide copies of all contracts or agreernents, oral (if applicable, attach a list) or written, to
which SELLER is a party or by which SELLER or any of its assets or properties are bound,
which are not described in any other section contained in this memorandum including any of
the following:

L

i

iv

vi

Agreements, contracts or comunitments for the future purchese of, or payment for,
supplies or products, or for the performance of services by a third party;

Satisfied. FORBA indicated all purchases are done under open purchase
orders.

Agreements, contracts or cormitments to perform services;
Satisfied.

Agreements, contracts, or commitments, including operating or capitalized leases,
not otherwise described in another item;

Satisfied.

Distribution, dealer, representative, license or sales agency agreements,
arrangements, Coniracts or cominitments;

Satisfied.

Agreements, contracts, or commitments for any charitable or political contribution;
Satisfied.

License agreements and arrangements.

Satisfled.

4 Furnish a copy of all marketing and advertising agreements, or other “material” relationship
agreements that relate to SELLER.

Satisfied. FORBA indicated no contract/agreement; verbal arrangement.

1204266.4
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5. Furnish a copy of all commission, brokerage and agency agreements that relate to SELLER.

FORBA indicated none exist,

INTELLECTUAL PROPERTY MATTERS.

A

‘Trademarks and Service Marks. Furnish a fist of all registered and unregistered trademarks, service
marks, trade names, trademark and service mark registrations and renewals and pending registrations
for all intellectual property related to the business conducted by SELLER

FORBA indicated none exist.
Copyrights Furnish a list of all copyrights owned by or related to the business conducted by SELLER

FORBA indicated none exist
Patents: Purnish a list of ail patents owned by or refated to the business conducted by SELLER

Satisfied.
Information Systems.

As related vo SELLER’S business:
1 Furnish a list of all software products owned or licensed by SELLER;
2 List of inventory of telephone system: make, model, age, etc.;

3. Describe planned capital expenditures for IS, telecommunications, phone systerns.

Partially satisfied [E&Y to confirm|.

INSURANCE.

As relates to SELLER’S business:

A

Furnish a Hst of (1) the material insurance poli¢ies covering SELLER, its directors and officers and its
assets and properties {owned and leased), (2) the agency issuing the policy, (3) the expiration date of
any such policy, (4) the risk insured.against under each such policy, (5) the maximum and minimum
amounts which may be collected under ¢ach such policy and (6) fidelity, surety, performance and other
bonds;

Satisfied.

List and give a description of any insurance claims made or pending with respect to the insurance
policies listed in Item XV(A) above;

Satisfied.

BUSINESS OF SELLER.

A

Provide business plans and strategic plans for the current period and for the past three years including
dentist/surgeon staffing development plan and succession information

Partially satisfied - [E&Y to confirm].

Industry information inchuding current and expected future competitors, market size and statistics,
general landscape trends and any consuiting studies or independent/third-party industry research.

Not satisfied. [E&Y to confirm].

All previous offering memorandum, management presentations, or selling and marketing documents
generated by SELLER or its representatives.

Not satisfied. Please provide a copy complete copy.of previously made CIBC marketing books. |
E&Y to confirm]
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Furnish a copy of the form of contract, or contracts, used by SELLER with respect to patients and
clients,

Satisfied.
Provide reasonabie access to management information systems.
Not satisfied.

XVIL SERVICES PROVIDED AND UTILIZATION PATTERNS.

A

Volume statistics and associated operating results by product line and by payor.

FORBA indicated does not apply.

Payor utilization by Gross and Net Revenues and patient days for last three years and year to date.

FORBA indicated does not apply.

Revenue by Insurance Plan (HMO, PPO, Commercial) days for last three years and year to date
FORBA indicated does not apply.

Doliars billed and paid by insurance plan for the past three years.

FORBA indicated does not apply.

XVl ADDITIONAL GENERAL ITEMS

A

1204266.4

Revenue mix by payor per state.
Not satisfied. |[E&Y to confirm}.

Materials surrounding new market opportunities including research, projections, demographics and
trends.

Not satisfied. [E&Y to confirml].

Relevant dental practice management industry reports, statistics and wends.
Not satisfied. [E&Y to confirm]

Competitive landscape and frends

Not satisfied. [E&Y to confirn)
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SANUS HOLDINGS, LLC
ADDITIONAL DUE DILIGENCE REQUEST

SELLER — FORBA, 1 LC and its affiliates

1 FINANCIAL INFORMATION — THE FOLLOWING FINANCIAL INFORMATION IS NEEDED
IMMEDIATELY: A SUPPLEMENTAIL, REQUEST WILI BE PROVIDED BASED ON THIS

INFORMATION.

A Fumnish a copy of the audited financial statements of SELLER (including, without limitation, DD
Marketing) for the last three fiscal years.

Satisfied {(E&Y to confirm].

B. Furnish a copy of SELLER’S internal financial/operating tracking reports by clinic and consolidating
information, if available, for the last three fiscal years and for the Jatest period available.

Satisfied [E&Y to confirm].

C Furnish a copy of the 2006 detailed budgets for SELLER and SELLER’S projections for 2006 as well
as prior and subsequent years.

Satisfied |E&Y to confirm].

I GENERAL CORPORATE MATERIALS OF SELLER

A -SELLER Corporate Data.
1 Articles of Organization or their equivalent and all amendments of SELLER.

Partially satisfied — still necd for DD Marketing and DeRose Management, LLC

2. Operating Agreement or its equivalent and all amendments of SELLER
Partially satisfied - still need for DD Marketing 2nd DeRose Management, L1.C

Also need a copy of the First Amendment to the FORBA LLC Operating Agreemest
dated 12/1/2002.

3. List of trade names, if any, under which SELLER has transacted business during the past
three years, and jurisdictions in which such trade names are registered.

Satisfied.
4 Copy of all minutes and resolutions reflected in SELLER’S minute book for past three years.

Satisfied —- FORBA has confirmed no minates or reselutions for past three years other
thap those provided.

5 An or_gan}zational chart showing the manner in which SELLER fits within its corporate
organization
Satisfied.

6. List of locations of all affiliated dental offices.
Satisfied.

7 Provide a detailed ownership/capitalization table outlining ownership structure of both

SELLER and operating entities

Partially satisfied. Please provide detailed capitalization table (ie, 10 authorized nnits.
of which 9 are issued and outstanding) for each entity.

1204266.5 1
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B Organization

1 Provide a description of the organizational structure of SELLER, including the names, ages
and hierarchy of officers and key managers.
Satisfied.

2 Conflict of interest policy, procedures for personnel staff.
FOREA indicated none exist.

3 Provide access to a copy of all documentation with respect to any completed corporate
acquisition, merger, recrganization, exchange, readjustment or succession, inchuding any
presentations or acquisition agreement (including any exhibits or schedules thereto) relating
to SELLER.

FORBA indicated none exist.

4. Fumnish a list and a copy of all documents evidencing joint ventures or partnerships in which
SELLER has an investment or partnership interest.

FORBA indicated none exist

HEALTH CARE MATTERS

A Copies of (i) of any licenses, permits, registrations or certifications held by SELLER or its employees
with respect to SELLER’S operations, (ii) any Medicaid or other similar provider number, and (iii) a
Yist of licensed employees or independent contractors (and description of the applicable license) at
each of SELLER’S facilities
FORBA indicated not applicable.

B. Copies of healthcare-accreditations.

FORBA indicated not applicable.

C. Copy of corporate Ethics and Compliance program
FORBA indicated not applicable.

b. Copy of any corporate integrity agreements
FORBA indicated not applicable.

E Copies of non-proprietary policy and procedure manuals
Not satisfied.

F Provide notices as to viclations of law relating 1o any alleged violations, orders or deficiencies with
respect to any license, permit, registration or certification, or provider agreement or with respect to
SELLER’S reimbursement practices, whether with governmental programs or private third-party
pavors or self-payors.

Satisfied.

G. Access to dentist/surgeon attitude surveys, employee, community and patient surveys for the past three
years
Satisfied.

H. Notices of investigations from Medicaid, carrier, HCFA, 01G, DCJ, FIC, U S. Attorney, Department
of Health, Attorneys General, other agencies as to specific issues EMTALA, anti-kickback, Stark,
Taise Claims, investigational devices, Jab unbundling, or otherwise.

Satisfied. Note: FORBA indicated there are no notices from CMS or OIG.

L Copies of any written policies, procedures, processes and methods for quality review, assessment,

improvement and assurance
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Not satisfied.

J. Information regarding current dentists/surgeons at each of SELLER’S facilities: including Bixth date;
Status (i.e., active, courtesy, eic.); specialty, Board certified (yes or no}); and Practice location.
Partially satisfied. Please provide credentialing packets for dentists listed in email dated
5/29/2606.

K Copies of licensure survey reports for the last two surveys.

FORBA indicated there have been no licensure survey reports for the last two surveys. They
have not performed any licensure suxveys for any of their dentists.

1. Copies of Core Coding Report.

FORBA indicated none exist.

M Copies of Trend Screening Report
FORBA indicated none exist.

N Copies of Coding Compliance review reports
FORBA indicated none exist.

G Copies of market share data for the past three years.

FORBA indicated none exist.

P. Provide utilization (surgeries, procedures, etc ) by dentist/surgeon for the past three years.
FORBA indieated none exist.

Q Copies of medical staff bylaws, if any.

FORBA indicated none exist.
R Medical staff development plan and procedures, if applicable.
FORBA indicated none exist.

S. Happlicable, copies of any certificates of need currently pending, challenged or otherwise in Iitigation.
FORBA indicated none exist.

T. Ifapplicable, documents relied on in claiming an exemption from CON requirements regarding major
capital expenditures program changes
FORBA indicated none exist.

LITIGATION.

A List and give a description of any claims, charges, arbitrations, grievances, actions, suits,
investigations, proceedings involving SELLER or the officers and directors of SELLER (in their
capacity zs officers and directors) currently outstanding or outstanding at any time.

Satisfied.

B Provide information on judgments, writs, injunctions, decrees, awards or orders of any cowt oz other
governmental agency or body relating to or affecting SELLER, its employees or the assets comprising
the SELLER which contain continuing obligations for the SELLER not described in IV(A) above
FORBA indicated none exist.

C Give a brief description of all pending, threatened or contemplated disputes, claims, actions, suits or

proceedings, arbitrations or investigations, involving SELLER'S assets, including any workers
compensation, environmental or infringement claims not described in Item IV(A) above.

Partially satisfied. Please provide copies of the complaints in connectien with the lawsuits for
which you provided summaries.

(]
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Provide a copy of counsel letters to independent public accountants concerning pending or threatened
litigation that were furnished to SELLER (unless there are privilege considerations).

Satisfied.

COMPLIANCE WITH LAWS.

A

Furnish a copy of all notices of any citations, violations or claimed violations received by SELLER
involving any laws, ordinances, rules, regulations or orders, and any zoning, environmental, health,
safety, wage and hour, equal opportunity and anti-discrimination, food and drug or price control laws,
ordinances, rules, regulations or orders.

Partially satisfied. Please provide additional information regarding the US Department of
Labor investigation.

Piease provide (i) a copy of the Consent Order involving Michael DeRose dated 12/1 /2005 with
the North Carolina State Board of Dental Examiners and information regarding the compliant
in North Carolina and (ii) a copy of the underiying complaint in Colorade and any additional

Please provide additional information regarding the investigative subpoena in Angusta, Georgia.
Was this in relation to a complaint or claim made by a patient? If so, please provide
information regarding such complaint or claim.

Please provide additional information regarding the disciplinary actions in Colorade against
Edward DeRose, Michael DeRose and William Mueller that bave been turned over to the
Attorney General (Le. — original complaints, etc.).

Please provide information regarding the following summaries conmtaimed in the Risk
Management Response to this request: (§) Colorado —50 chartanditsupervision by CO licensed
dentist & chart countersign and (ii) NY — Rochester Excelius: MCO clainy for reimbursement
for Dr. Gardner billings.

Please provide us with the results from the New York Department of Heaith andits at Albany
and Syracuse.

Copies of all governmental permits, licenses or asthorizations required for the SELLER™S conduct of
business, including, but ot limited to, all business licenses, government licenses, permits and consents
currently held by SELLER not provided in III(A) above.

Noti satisfied.

Provide copies of all reports to and correspondence with governmental agencies (including, without
limitation, state dental boards or departments of insurance) involving non-compliance with laws
involving SELLER or its employees.

FORBA indicated none exist.

Provide copies of all matters of violations of employee health and safety laws related to the SELLER
arising in connection with OSHA or other inspections for last three years.

FORBA indicated none exist.

LABOR AND EMPLOYEE MATTERS.

A

Furnish a copy or a description of all employee policies and/or employee policy manuais relating to

empioyees associated with or employed by SELLER

Not satisfied.

Furnish a Iist of all present full time, part-time and temporary ermployees employed or engaged by
SELLER, showing names, date of birth, dates of hire, location, titles, {otal remuneration for the year
ended December 31 of the previous year, and their annual remuneration, including a description of all
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perquisites, fringe benefits and conmmissions (or expected compensation, if more appropriate).
1 Provide biographies of executives and board of directors

Satisfied.

2. Sumnary of key management and employees including salary and total compensation.

Partially satisfied — please indicate if the key managers receive salaries or if they are
compensated through distributions aud provide the amounts of such compensation.

The term “pazt-time” employees means an employee who is employed for an average of fewer than 20
hours per week o1 who has been employed for fewer than six of the 12 months preceding the
anticipated date of the closing This term includes workers who will waditionally be understood as
short-term, “seasonal” employees.

The period to be used of calculating whether a worker has worked “an average of fewer than 20 hours
per week” is the shorter of the actual time the worker has been émployed for the most recent 30 days.

If applicable, provide any information or document relating to any strike, siowdown, picketing or work
stoppage by any union or other group of employees against the SELLER, any secondary boycott with
respect to its or their boycotts, any lockouts by them of any of their employees or any other similar
occwrence, that affects or could affect the operations. of SELLER.

FORBA indicated none exisi,

If applicable, furnish a copy or a description of the following as they relate to SELLER:

1 Any organizational activity among any employees;
FORBA indicated none exist.
2 Any charges or threatened charges of unfair labor practices;
FORBA indicated none exist.
3 Any documents evidencing non-compliance with all applicable federal and state Jaws and

regulations concerning the employer/employee relationship and with all agreements relating
to the employment of employees, including, without limitation, provisions thersofrelating 1o
wages, bonuses, hours of werk and payment of social security taxes;

FORBA indicated none exist with the exception of doeuments produced pursuant io
V.A. above and VLE.1. below.

4, Practices regarding testing (inchuding blood, drug, alcohol and polygraph testing); and
Satisfied.
5 Practices regarding pre-employment ang post-employment medical examinations

FORBA indicated none exist.

List and give a description of any threatened or pending claims related to SELLER regarding:

i Wage and Hour claims under the Fair Labor Standards Act or any comparable state law, and
any other Wage and Hour investigations or litigation,
Satisfied.

Equal Employment or Human Rights related charges, investigations, litigation or consent
decrees concerning race, color, religion, sex, national origin, age, handicap, veterans status,
marita] status or disability;

Satisfied.

3 Representation petitions or unfair labor practice charges, investigations, litigation or current

X
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notices of compliance;

FORBA indicated none exist.

Grievances, arbitrations or litigation to enforce or overtum awards;
FORBA indicated none exist.

OSHA investigations, citations, compiamts or litigation;

FORBA indicated none exist.

Employee benefits, related claims or litigation;

FORBA. indicated none exist.

State labor law claims, investigations or litigation including, but not limited to, worker’s
compensation;.

FORBA indieated none exist.

Claims or litigation conceming wrongful termination, negligent hiring, invasion of privacy or
defamation; and

FORBA indicated none exist with the exception of documents produced pursuant to IV.
above.

Investigations, violations or fine notices or litigation by the Immigration and Naturalization
Service or the U 8. Department of Labor Employment and Training Adininistration.

FORBA indicated none exist.

If applicable, submit copies of any “material” correspondence regarding SELLER’S labor matters

FORBA indicated not applicable.

List all empleyees of SELLER who are not citizens or resident aliens (“Greencard Holders”) of the
Tlnited States and submit copies of each such person’s [-9. Form and I-94 Arrival/Departure Card.

Partially satisfied — please provide copies of each soch person’s 1-9 Form and 1-94
Arrival/Departure Card.

The following information on dentists/surgeons covered by recruiting agreements for the past three

years:

1

o

Speciaity, if applicable;
FORBA indicated not applicable.

‘When provider numbers were obtained;

FORBA indicated not applicable.

Guarantee payments by month; and
FORBA indicated not applicable.

Total collections by month.
FORBA indicated not applicable.

Provide revenue by recruited dentist/surgeon for the past two years and budgeted revenue by recruited
dentist/surgeon for the crent year.

FORBA indicated not applicable.
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h

Provide list of all current employees showing current time off balances (hours and dollars), including
vacation, holiday and sick, regardless if payable at tennination of employment or not

Not satisfied,

EMPLOYEE BENEFIT PLANS

Does SELLER have any employee benefit plans covering SELLER’S employees, including the
following types of plans, if so, provide a copy of the summary pian description:

A.

1.

Defined benefit plan subject to Title 1V (also include latest actuarial report and 5500);

FORBA indicated not applicable.

Nongualified retirement plén, including estimates of liabilities, finding requirements and
expected distribution dates;

FORBA indicated not applicable. Please provide a copy of the 461(K) pian for DD
Marketing.

Health and welfare plan (life, health, severance, disability, etc ), including latest monthly
employee contribution rates;

Satisfied.

Cafeteria plan and flexible spending accounts; and
FORBA indicated not applicable.

Current bonus plan.

Satisfied.

B For all self-insured health and welfare plans, provide latest actuarial estimate of incurred but not reported

(IBNR) claims, reserves held on SELLER’S general ledger, most recent 12 months claim history and stop
loss policy.

Satisfied.

{Intentionaily omitted.]

REAL PROPERTY.

Furnish a Jist and description of all real property (including the location thereof and a description of any
structures located thereof) (“Property”™) owned or leased by SELLER. As to owned Property, please provide
updated title commitments, surveys, and a Hist of title exceptions for each parcel of owned property . Property
should mclude, but is not limited to, Owned Properties, Leased Properties, Medical Directorships, and

Exclusives.

Satisfied

ENVIRONMENTAL MATIERS

A Furnish copies of all notices of viclation of requests for information from any federal, state or Jocal
governmental agency or authority (“Agency™), notifications or reports submitted to any Agency
relating to the SELLER, and material correspondence with any Agency in connection with matters
relating to pollution, protection of the enviromment, human health and safety, underground storage
tanks (“USTs™), asbestos, or pesticides or agricultural chemicals (“environmental matters”), as well as
any permits, licenses, certificates, authorizations or appravals with respect to environmental matters
FORBA indicated none exist.

B Furnish 2 list and description of any hazardous, toxic or regulated materials which are or have been
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stored, treated, placed, held, located, released or disposed of on, under or at the Property, including,
but not lmited to, materials in USTs and any pesticides, herbicides or agricultural chemicals applied
or released to the land, or the transportation of any such materials from the Property to any off-site
location, as well as any related manifests, permits, certificates, authorizations or approvals.

FORBA indicated none exist.

Furnish a copy of any available reports, soil, water or asbestos sampling or analytical data, UST testing
data and closure or release notifications and reports, or other written documents or materials regarding
envirenmental maiters which relate to SELLER or Property

FORBA indicated none exist.

TANGIBLE PERSONAL PROPERTY.

A

List all machinery, vehicles, equipment and tangible personal property owned and/or leased by
SELLER to be soid to Purchaser.

Partially satisfied ~please provide informaticn for all clinies and properties.

-rw1wR

Provide copies of all matters of violations of empioyee heaith and safety lawszelated to the SELLE
arising in-connection with OSHA or.other inspections for last three years.

FORBA indicated none exist

RELATED PARTY TRANSACTIONS.

A

Provide a list of all loans and guarantees to directors, officers or employees of SELLER.

Satisfied.

CONTRACTS AND OTHER AGREEMENTS

A

Managed Care/Health Care Matters
1 Copies of management services agreements and payor agreements.
Satisfied.
2 Copies of managed care agreements
Not satisfied.
3. Copies of any third-party administrator agreements
Not satisfied.
4 Copies of provider network agreements and description of affiliation relationships with other

healtheare providers and service agencies.
Not satisfied.
Professional Services Agreement (all denust/surgeon-related contracts, including Recruitment,
Directorships, etc )
1. Copies of any agreements with referral sources, including dentists/surgeons and other
medical professionals
FORBA indicated none exist.

2 Copies of agreements between SELLER and any individual providers, such as medical
director agreements or consulting agreements.

FORBA indicated none exist.
Employment Agreements (including dentists/surgeons)
Partially satisfied — please provide employment agreements listed in email dated §/30/2006.
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Leased and Real Property

1. If any Property is leased, please provide a copy of all such Jeases, including all amendments
and subleases.

Partially satisfied — Please provide (i) master lease for Toledo, {ii} First Amendment for the
Small Smiles Dentistry for Children PC (Colorado Springs) lease, (iii) any lease between Dan
DeRose and Mike Roumph and DD Marketing for the lease of DD Marketing’s headquarters,
and {iv) lease for DeRose Management, LLC.

In Greenville, is there a master lease that the Landlord has for McAlister Square (lease was rot
called a sublease but mentioned a master lease once and gave no other details)? If so, please

provide master lease,

2. If SELLER is the Lessor under any agreement, please provide such agreement and any
amendments.
Not satisfied

Equipment

i All equipment leases, rental agreements, purchase contracts, service agreements, etc.
Not satisfied.

Performance of Services

L Transfer Agreements, Consultant Agreements, Training Courses, Teaching, Residency
Training

FORBA indicated no contracts/agreements; training is included in arrangement.

Utility Agreements
1. Furnish a copy of all utility contracts that relate to SELLER
Not satisfied.

National Agreements

I Furnish a copy of all agrcements that are “national” in scope

Satisfied. FORBA indiecated only one national agreement with Patterson.

L.abor and Employee Maiters

1. Furnish a copy of {or a complete description of the terms of such arrangement if not reduced
to writing) all agreements between SELL ER and any individuais or entitles employed by or
associated with SELLER involving employment, severance, change in control, non-
competition, consulting, agency, representation, comumission or other arrangements or
commitments, whether written or oral.

FORBA indicated not applicable.

[

Furnish a copy of afi collective bargaining agreements.
FORBA indicated not applicable,

3 Furnish a copy of separation or release agreements, including but not limited to any such
agreements executed by any present or former employee or applicant for employment of

SELLER for the past year
FORBA indicated not applicable
All Other Contracts/Agreernents



X
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1£ applicable, provide copies of any and all agreements, arrangements and understandings
with SELLER, including, without limitation, any agreement, arrangement or understanding
having to do with management or other services rendered, overhead paymeat or
reimbursement, payment of dividends, borrowing of funds, cash management, managed care

and network participation

Partially satisfied. Please provide a copy of any other agreements not aircady
provided, including FORBA’s Credit Agreement dated October 29, 2004,

Any other material contracts, agreements, arrangements of commitments, whether fally
executed or in the negotiation stage or not made in the ordinary course of business.

Not satisfied.

Provide copies of all contracts or agreements, oral (if applicable, attach a list) or written, to
which SELLER is a party or by which SELLER or any of its assets or properties are bound,
which are not described in any other section contained in this memorandum inciuding any of
the following:
i Agreements, coniracts or commitments for the future purchase of, or payment for,
supplies or products, or for the performance of services by 4 third party;

Satisfied. FORBA indicated all purchases are done under cpen purchase
orders,

i,  Agreements, contracts or commitmments to perform services;
FORBA indicated none exist.

fi.  Agreements, contracts, or commitments, including operating or capitalized leases,
not otherwise described in another item;

FORBA indicated none exist.

iv. Distribution, dealer, representative, license or sales agency agreements,
arrangements, cotitracts oY commitments;

FORBA indicated none exist.

v Agreements, contracts, or commitments for any charitable or political contribution;
FORBA indicated none exist.

vi  License agreements and arrangements.
FORBA indicated none exist.

Furnish a copy of all marketing and advertising agreements, or other “material” relationship
agreements that relate to SELLER

Satisfied. FORBA indicated no contract/agreement; verbal arrangement.
Furnish a copy of all commission, brokerage and agency agreements that relate to SELLER

FORBA indicated none exist.

INIELLECTUAL PROPERTY MATTERS

A

C

Irademarks and Service Marks. Furnish a st of all registered and unregistered trademarks, service

marks, trade names, trademark and service mark registrations and renewals and pending registrations
for all intellectual property related to-the business conducted by SELLER

FORBA indicated none exist.
Copyrights Furnish a list of all copyrights owned by or related to the business conducted by SELLER.
FORBA indicated none exist.

Furnish a list of all patents owned by or related to the business conducted by SELLER.

10
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FORBA indicated none exist.

D. Information Svstems,
As rejated to SELLER’S business:
i Fumish a list of all software products owned or licensed by SELLER;
2 List of inventory of telephone system: make, model, age, etc.;
3 Describe planned capital expenditures for I/S, telecommunications, phone systems.
Partially satisfied [E&Y to confirm].

As relates to SELLER’S business:

A

Furnish a list of (1) the material insurance policies covering SELLER, its directors and officers and its
assets and properties (owned and leased), (2) the agency issuing the policy, (3) the expiration date of
any such policy, (4} the risk insured against under each such policy, (5} the maximum and minimum
amounts which may be collected under each such policy and (6) fidelity, surety, performance and other
bonds;

Satisfied.

List and give a description of any insurance claims made or pending with respect to the insurance
policies listed in Ttern XV{A) above;

Satisfied.

BUSINESS OF SELLER

A

Provide business plans and strategic plans for the current period and for the past three years including
dentist/surgeon staffing development plan and succession information

Partially satisfied — [E&Y to confirm].

Industry information including current and expected fitture competitors, market size and statistics,
general landséape trends and any consuiting studies or independent/third-party industry research

Not satisfied. JE&Y to confirm].

All previous offering memorandug, management presentations, or sclling dnd marketing documents
generated by SELLER or its representatives

Not satisfied. Please provide a copy complete copy of previously made CIBC marketing books |
E&Y to confirm)

Fumnish a copy of the form of contract, or contracts, used by SELLER with respect to patients and
clients.

FORBA indicated none exist.
Provide reasonable access to management information systems.

Not satisfied

SERVICES PROVIDED AND UTILIZATION PATTERNS

A

B.

Volume statistics and associated operating results by product line and by payor,

FORBA indicated does not apply.

Payor utilization by Gross and Net Revenues and patient days for last three years and vear to date,

i



FORBA indicated does not apply.

C. Revenue by Inswrance Plan (HMO, PPO, Cominercial) days for last three years and year to date.
FORBA indicated does not apply.

D Dollars billed and paid by insurance plan for the past three years.
FORBA indicated does not apply.

XVII ADDITIONAL GENERAL ITEMS.
A, Revenue mix by payor per state.
Not satisfied. {E&Y to confirm].

B Materials surrounding new market opportunities including research, projections, demographics and
trends

Not satisfied. [E&Y to confirm}.

C. Relevant dental practice management industry reports, statistics and frends.
‘Not satisfied. |E&Y to confirm].

D Competitive landscape and trends.

Not satisfied. [E&Y to confirm].

1204266.3 12
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08:13:19 3
08:313:22 2
08:13:24 3
08:13:27
08:13:29
D8:13:32
68:13:35
98:13:37
08:13:40
0B:13:4210
08:313:4522
08:13:4712
$8:13:8913
08:13:5114
[ $68:13:8235

P Y D

Page 14

going? Ts there anything you need?” You know, D8:15:22 1
" Anything we nced to be aware of7* Ifthere werc any § 08:33:25 2
HR issues, ] would be notified by thens, and if we had | 08:15:25 3
10 generate corrective action, we wotld generate 08:15:32 4
commective action, send it to them, counse! them on £8:15:33 §
how o go through the corrective action process 08:15:3% 6
You know, we also did performance 08:15:33 7
ceviews, six-monath and yearly reviews. So the fist 08:15:43 8
08:15:44% 2

yzzr that they were hired we did a she-month review,
and then we would do a 12-month review, and after the 98:15:44 18

it would be a yearly review. 08:15:4711
Q. And you mentdoned a moment ago some 98:15:5012
audits that were done. Can you tell me 2 lile bit 68:15:5213

08:15:3314
68:15:58 15

more about those?
A What we would do is we would randomly

bage 16

based on the nuraber of clinjcs.

Q. Atsome poin{ during your tme with Old
FORBA did discussions with 2 compeny calied Sanus
hegin?

A ltdid And it was about - and I'm oot
real dlear on, you know, did it stert in April or May
of 2006, but it wes In that time fame of mid 2006.

Q. Okey Were you invelved in those
disenssions?

A. Pwasi't involved in the very first
discussion, bt I was involved in the discussioas froms
thet point on

Q Whe was invalved in the first discussion?

A. Tothe best of my knowiedge, it was Dan
DeRose md Mike Roumph  And I'm not sure who all wa

TR it

08:14:5718
$%:14:591%8
08:15:0220
03:15:0322
23:15:0322
03:15:2123
08:18:1524
0B:18:1825

C5:13:5416  seloet, you know, tea audits, tea chasts, andask fim | 08:16:0615  involved on the Sanus side

08:13:5717 igsend down the entire file, obvicusly, make coples; | 28:16:0317 Q  Did you havs distussions with Mr. DeRose
£8:14:0018 we have to maisitain the originals in the clinic. And | 08:15:0318  snd Mr. Rownph about those discussions with Saous?
08:14:0215 we would review the billing. We would review the. 08:16:0818% A The tevel of discussion wes that, you
08:14:0420 chaning accuracy  We would Jook at the x-rays. Jost [ 08:15:1120  know, Senus-was interested in looking into our
08:14:8821 muke sure everything is -~ per the documentailon 68:16:1321  company, and we're going to start the ¢ne difigence
08:14:31022 thar's required, just to make sure that everything  08:16:1522 process with them

08:14:1223  wes, you know, up 1o speed. And knowing that, you [ 08:16:1823 Q  Did you tali about Sanus’s interest with
068:14:1624  know, we were going.fo be audited in the foture by any] 08:16:21 24 anybodyelse at Old FORBAZ

U8:14:1825 agency thavwanted to, we just wanted to.make sure | D8:16:2225 A. Notat that time.

Page 15 Bage 17§
©B:14:23 I that we were, you know, aware if there were any issuesf 08:18:24 1 Q. Didyou have any discussions at thal time
08:14:23 2 we needed to resolve, that we could dothaton a 08:16:25 2 with anybody at Samus?

08:14:25 3  monthly basis. 08:16:27 3 A  Notuntil the first meeting here in

08:14:26 4 Q When you say "We reviewed the charts,” | 08:16:30 4 Denver i

08:34:28 S canyou tell mespecifically who looked at those 08:16:31 8 Q  Okey. When was that first mesting in ;

08:14:30 6 charts? 08:16:33 § Denver? i

08:14:31 7 A. Initially, it was myself, and then we 08:16:33 7 A Again, my time frame isn't real clear,

08:14:32 8 would have - from time to:time [ would have 08:16:35 B butit.. you know, either April or May of 2006

08:14:35 % Dr Padulalookatit Dr. Mueller, whowasthelead |{08:16:44 3 Q  Who sticnded that meeting?

08:14:3810 dentist in the Aurora clinic at the time, would look 08:16:4510 A Tknow that on the Sanus side it was Miks

U8:14:4012 at them as well if | had a question. And then once we | 08:26:5021  Lindiey, Rodney Cawood, Al Smith, and from Old FORBAE

08:14:4212 starwed to prow at DD Marketing there were other 08:16:5712 it was Dan DeRose, Mike Roumph, myseif And I'm not

08:14:4513 people that assisted me and actually took over the 08:17:0213 swe if - ot that frst meeting if the other pariners

08:14:4714 chart audit process as well 08:17:0814 were there, Dr DeRose, Dt DeRose. Dr Mueller and :

U8:14:5113 Q Over time did your responsibilities 08:17:0935 Dr Patula I'm not sure if they were at that first

08:14:5316 evolve in any way? 58:17:1216 mesting

D8:14:5417 A You xnow, it got bigger, obviously, with 0B:317:1317 Q  Were you 2 partnes of Old FORBA? !
se nsmber of clinics. And also, vou know, like | GB:17:1618 A Yes, Iwas :

GB:17:3818
BR:17:1820
GE:17:2021
08:17:2822
08:17:3923
0B:17:3124

said, I did payvoll at the start, 2nd as we got bigger
we hired somebody slse to do payroll to do all the
clinics. HR, we then tansferred it to another person
to handie alf the HR. As far as the initial
inferviewing procsss, we developed a 12am 1o do that
I would say it didn't evelve into anything much
differsnt It just was - you know, the scope was big

Q Were you — when did vou become a parmer
af Old FORBA?

A Ithink i was sround Augast 0f 2004,
1d have 1o look at the documents to clanify, but 1
think # was August of 2004

€. So what was your sterus, then, from the
Hme you st in 81 med you became a partner? ©

bttt

iAot
T ————e

5 {Pages 14 to 17)
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Page 18 Page 20
08:17:37 1 A. Youknow, | wzs an employee of D8:20:02 1  were going 1o go 2ad then, you know, projected growth
08:17:39 2 DD Marketing, 2ad 1 was still an expployes of 08:20:07 2 by clinic and, you know, potential pew states
08:17:41 3 DD Marketing when | becamz 2 partner 6f FORBA. And, 08:20:12 3 Q  And do you recall what specifically —
08:17:45 4 really, in my mind, and I'm sure in everybody eise’s 08:20:14 4  what future plans you discussed a2 this meeting?
08:57:48 § mind, there was really no change in status. 1 kept 08:20:17 5 A. You know, we had taiked zbout growing 12
08:17:51 6  doing everything I was doing day to day. The interest ] 08:20:20 6 1o 15 clinfcs per year snd then the diffirent states
08:17:53 7  was Inow became a partner of FORBA. 08:20:24 7 that we were looking at.
08:17:56 8 Q  What was the purpose of the Denver 08:20:33 8 Q. Do you recall any discussions with the
08:17:58 % meeting? 08:20:35 3 Sanus representatives about that point, the future
08:18:0010 A. You kaow, just to initiate the 08:20:3810 plans?
08:18:0311 discussion. And ] think there was also a 08:20:3811 A Oh, sbsolutely. Because; you know, what
08:18:0412 representative from CIT, Greg Park, the investment 08:20:4112  we would show them is where we started, where we wers]
08:18:0913 buanker Hemay have been there as wall Sotomeit 08:20:4413 and what was expected 1o go forward for us as far as
08:18:1214  was the kickofT meeting 1o say, “Hey, we're interested | 08:20:4714  the number of clinies we were going to build each
08:18:1515 in your company, you know, please share with us, you | 08:20:5115  year
08:18:1716 know, what you do, how you do it * Kind of the, you gB:20:5116 Q. Were there any next steps that were
08:18:2117 know, "Here's how we run ous business 08:20:5317 discussed at this meeting?
08:18:2418 3. Where did the meeting ocor? 08:20:5518 A You know, the one thing that { will
08:18:2513 A. Itoceurved st Dan DeRose's brother's 08:20:5719 always know is, you know, the due diligence part of
©8:18:2920 -office in Denver, and it was off of Orchard Road 08:21:0620 it And they came p with & list of things fike we
08.:18:3321 Q. Isthat his brother Mark? 08:21:0421 npeed fo create aduta oom. And thar was the niext big
08:18:3422 A. Mis brother Mark, yes. Thank you I'm 0B:21:0822 siep is, you know, we need to get the data roem. They
08:18:3723  somy. .98:21:1123  gave us 2. complete fist of things that they needed in
08:18:3924 Q Do you recall whether shere were any — 08:21:1424 the datz roomm, &nd there was 2 ot of discussion
08:18:4325 exctuse me - sny lawyers present? 08:21:1525  whether it was going 10 'be a virtual data room ot if
Page 19 Page 21
U8:18:43 1 A do not recall if these were aoy 08:21:18 1 i was going to be 2 hard-copy deta room.
08:18:47 2 fawyers 08:21:21 2 fn addition, the next staps were; you
08:18:47 3 Q.. Okay, Did anybody from Old FORBA make | 08:21:22 3 know, they wanted 1 go look at some of our clinfes
08:18:5% 4  any presentations at this mecting? 08:21:25 4 They wanted to 1alk to some of our current employees.
08:18:53 5 A. Tthink we did make the presentation. [ 08:21:30 5 And when ! say "current employees,” not only of
08:18:58 6 know we had provided Greg Park and his group with, yod 08:21:33 6 DD Marketing but they also wanted 1o talk to current
08:19:02 7  know, our presentation of thie company, and I can't 08:2%:35 7 employses at some of the clinies.
08:19:06 8 sacall if it was that meeting that we actually did the 08:21:418  Q Youwidbefore, and comectme if P'm
08:19:08 9  presentation of the business or if it was at a future 08:21:43 9  if Pm wrong about this, that -- you said something to
08:19:1010 meeting Butatsome point we did presentto themour | 08:21:4610 the effect that you'll always know that due diligence.
08:19:1511 overview of the company 08:21:4911 part~
08:19:1612 Q. And was this 2 written preseatation? 08:21:5012 A Right
08:18:1813 A We had 2 PowerPoint presentation 08:21:5013 Q. Explain what you mean by that
08:19:28614 Q. What was discussed at this mesting? 08:21:5114 A Its just acumbersome process. There's
08:19:2715 A Youknow, basically how the company 08:21:5415 acomplete list, and we would have o go to the asset
08:13:3016 staried poing all the way back 1o, you know, Dr Bruno | 08:21:5816 purchase agresment to look at the complete catalog of
08:18:3217 DeRose in 1928, evolving into Dr. Eddiz when he 08:21:3817 what they reguired, but it's sverything from the lease |
OB:15:3518 staried in Pueblo and then basically, you know, where | 08:22:5138 of every clinic, management services agrzement, a
08:15:3919 wewere at todzy, how the model of the clinics work, 08:22:0419 services agreement, doclors” contracts, you know,
08:13:4120 how many clinics we have, you know, what doss zack | 0§:22:072C  insurance contracts for each clinic. Ir'sjusta lot
08:19:4421 clinic look ke, what is the cash flow, you know, 08:22:0921 of datato, you know, put together. And I'm glad &
05:19:4722 whnt is the finimeial statements, how do we marketthe | 08:22:1422  was 2 virtun) data room, because it's a lot of
08:19:5023 clinic, how do we hire -- we had 2n org cbart of, you 08:22:1623 paperwork.
08:18:3524 know, each clinic, » basic generic org chart for sach. 08:22:1724 Q. Andwho was responsible for the due
08:13:5825 clinjc. We also discussed future plans of where we 08:22:1925 diligence? ,
6 (Pages 18 to 21)
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Page 42 Page 44
08:47:17 1 internaily in response to those concerns? 08:42:36 1 I there were any HR issues, you know, our HR person
08:47:13 2 A. You know, we — like 1 said before, we 08:49:40 2 would dothat So we would just go down by groups andd
08:47:21 3 were doing chart andits, so we wrapped up the chart | 08:49:42 3 just have fopics that we would discuss. :
08:47:25 4 audits and we obviously measured monthly and startedj 081 49:45 & G Was this — was this done telephonically? }
08:47:28 5  you know, 1o look at it more closely, the usage of 08:49:47 5 A Yes
08:47:31 5  stainless steel crowns? 08:49:47 6 Q  And were all the centers on af the same
D8:47:37 7 Wa had what we wonld call monthly 08:49:50 7  time?
08:47:32 2  meetings, wiconference calls, with each clinic, and [ 08:48:5¢ 8 A Yzs Al clinics
08:47:43 9 it would include the Jear dentist and the office 08:49:52 9 Q Okay. And who else besides Dan DeRose
08:47:4610 mansger. And, you know; we would just make sure anfl08: 49: 5510  participated?
08:47: 4811 mitcrete that, you know, when you're making yowr | 08:49:5511 A. Mike Roumph, wyself. Dr. dueller wonld
08:47:5012 trestment decisions make sure, again, the treatment D8:53:0122 usually be on the call. We-would have Dr. Eddizand
08:47:5213  plan is filled ouy, signed, and, youknow, imderstand | 08:50:0433  — I'll call him Dr. Eddie, Dr. Edward DeRose, and
08§:47:5614 thatthere is, you know, 2 concemn omt there. Buf, C8:50:081¢ Dr Mike as they were available. They were still, you
¢8:48:0015 agai, you know, when you fook at the clinics that we | 88:50:1015  know, practicing dentistry And Dr. Padula from time
68:48:04 16 hadand the range of usage of crowns, we feel very 08:50:1426 1o time would be on the call as well.
08:48:0717 comfbrmbleit. Andwe did do increased chart audits § 083501617 Q  Axnd what were the iopics diat were
68:48:1018 ‘aswell. We pulled more chartson amonthly basis. [ 08:50:2118  discussed?
08:48:1218 Q. How many more charts did you pull? 08:58:2219 A. You know, again, we would just go down
08:48:1420 A, Yo6uknow, we might go from 1010 20, or 08:59:2420 from "How is everything going? Are thers any issugs
08:43:1721  we might do - if | went 1o a elinic specifically, 1 08:50:2621 we need to be aware of? How is marketing going? Hm-E
58:48:1822  might pull 50 chiarts and, you know, lock sithem in | 08:50:2922  is HR going?” If it were around the holiday time, you :
08:48:2323  the clinic rather than hevé them sent to me: G8:50:3223 know, we would talk about the holiday policy that you
08:48:2624 Q. Was there any formal protocol within Old 08:50:3524 hed to work the day before and the day efier to get
08:48:3025 FORBA for how chart audits were to be done? 08:50:3725  vour holiday pay, just o reftetate those things. If
Page 43  Page 45
(68:48:33 1 A Vehad aspreadsheet that we used on all 08:508:40 1 we rolled out & new timekeeping system, we would
08:48:35 2 the criterin that we were looking for, and thats iow [ 08:50:43 2 explain how it's coming owt, what's expected, just io
08:48:39 3 we would cvaluate cach of the charts. 08:50:46 3 be able 1 make sure that we were afl on the same page
08:48:41 4 Q  And at thistime, after the FFL deal, who 08:50:48 4  ifthere were any changes that were coming:
08:48:45 5  was responsible for the chart audits? 08:50:52 5 Q@  Was there enything that came up i the
08:48:46 & A lwsas 0B:50:55 6 FFL discussions or in the concerns raised by FFL that
08:48:49 7 Q  And who was responsible for populating 08:51:00 7 was addressed ih these monthly meetings?
08:48:51 8  the spreadsheet? 08:51:01 8 A 1wouldn't say that it was directly
08:48:53 8 A, As far as the results? 08:51:05 9  discussed that, bey, these came from FFL, but there
08:48:5410 Q Yes 08:51:0810 arc-&xingsﬁlai'-fcr example, 1 talked about it, the
08:48:55L1 A I'was initially, and then as our staff '08:51:1031  usage of stainizss steel crowns appeared to be high in
08:48:5912 grew, I had one or two other people thai would help md 08:51:1313  one clinic. We would just make the comment, you know)
168:49:0113  onaconsistent basis 08:51:1713 make sure that you have the proper documentation to
08:49:0214 Q  And wio were they? 08:51:1914 support everything that you're doing:
08:49:0313 A Marla Grossman and Tom Hillebrand 08:81:2615% Q Anything clse you can recall sbout the
08:48:111%6 Q And you mentioned, I think, monthly 0B:51:2816 FFL transaction?
08:49:1417 meetings with the clinics? £9:51:2917 A. Probably the onc that I think that sticks
08:45:1318 A Right 68:51:3218 ouf in my mind is, you know, adler they wied 1o
£8:4%:151% Q. Who conducted those meetings? 08:51:3519 rencgotisn the price, they came forward with this
08:49:1820 A Danwas usually the Jeader of it And 08:51:3820 finding from this doctor. You know, we cut off the
08:49:2321 then cach of us would have a section that we would | 08:521:4121  negotiations, and thee they go and buy Kool Smiles,
08:49:2522  discuss, whether it be, you know, marketing, bow are | 08:51:4622  which was our competitar. So it was like they got
08:49:2723  we doing on marketing? Hey, we'se going to roll this | 08:51:4323  what they needsd, the informetion they neaded to take
08:49:3024 néw flyerout That would be, like - Kirk $8:51:5324 Kool Smiles 1o where they wanted io go. And I think
08:49:3425 Kochenberger was in charge of marketing at the time. | 08:52:5625 Kool Smiles has ovar 30 clinics pow. And at the time
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Page 46 Page 48 :
¢8:51:59 1 they had two 09:07:23 1 anoutlier, you know, there would be a discussion hers
§8:52:02 2 Q. Were there documents about the Bear 09:07:28 2 with Dr. Mueller, who was one of the FORBA parinel
¢8:52:05 3  Sieamns and FFL wansactions included in the virtual 09:07:34 3 Dr DeRose, Mike, or Dr Eddic, you know, might giv
$B8:52:08 & data room for the Sanus transaction? 09:07:37 4 the dentist or the clinic g call. Bt wasn't part
€8:52:10 5 A Tothe best of my knowledge, herewasno [ 09:07:39 5 of those discussions. But I know a2s agroup we
08:52:17 6§  request for ~ you know, if you {ook at the list of £9:07:41 6 discussed, here's the range of clinics. Kihisisa
©8:52:20 7  cocuments that were requested, there wesno request | 092:07:44 7 conoem, you know, Dr. Eddic, make the call,
C8:52:21 8 foreitheroneof those [ know the FFL discussion 09:07:47 8 Dr Mucller, you make the call, and just have the
€B:52:24 3  (id come up in that -~ and I'm sure it came up, you 69:07:43 9 discussion, we'll make sure that they're properly
£8:52:2718 krow, when we firstimet in Denver, but Limow it came} 09:07:5110  documenting, you know, why the crown wasused.  §
£8:52:3011% up when we all met at the Marriott about, you know, [ 09:87:5412 Q Did - were these conzerns fom FFL, were |
£8:52:3312 why did the FFL deal break up? G9:07:5812 these inwriting? )

GR:52:3613 And I'm pretty sure that they got a copy 09:07:5913 A. The letter that - yeah

08:52:3914 ofthet document at that time if they didn’t have it 09:06:0314 Q. So there was 8 jetter?

£B:52:4115 before G9:0B:0415 A. Yeah

£8:52:4316 Q. 'What was the discussion at the Deaver 09:08:0415 Q. Did you previds a copy of that fetier 1o g
G8:52:4317 meeling? 09:88:0617 anyone at Sanus?

UB:52:4518 A Agaip, youknow, "Have youbeen through  § 09:08:0718 A. Irwas mpy recoliection that st one of the
08:52:4818 ihis process before?” You know, "How far did you get? 0908 0213 meatings at the Marriott Howd in Pueblo when we werd)
08:52:5220 What happened?” So it was basicaily — 09:08:1220 having that discussion that the letter was given to
48:52:5821 MR GRIMMER: Just 50 we'rg olear, 09:08:1421 them at that tme.

08:52:5522 though, he's talking about a mecting at the Mamiott 09:08:1622 Q. Did yeu personally?

08:53:0123 inPucblo 09:08:1723 A 1did not personally give it to them
08:53:0324 MR SCHOPF: Okay My mistake 03:08:1924 Q Doyou know who did?

08:53:0525 ° THE DEPONENT: Sorry. 09:08:2025 A, ldon't kmow.

Page 47 Page 49
£8:53:06 1 MR GRIMMER: Dkay. 05:08:40 1 Q. What is your basis for your belief that ;
$8:53:08 2 A Again, just the whole conversation of, 05:08:43 2 the letrer was given at that mieeting?
£8:33:10 3  "You went throtigh this whole process; what hagpened | 09 08: 46 3 A Well, I think through the discussion of,
88:33:32 &4 with FFLY" So just kind of the same JiscussionIhad [ 02:06:48 4 you know, when we were talking about, liks [ said, we
G8:53:15 5  with you, you know, here are the concemns. They 09:08:50 5 were going cfinic by clinic. Then when it came 1o
08:53:17 6  wanted to change the price, we didnt agree to it 03:88:53 6  that discussion, you know, ] know the discussion was
08:53:15 7 Move forward 09:08:56 7 discussed about that, and I think that they had
08:53:22 8 MR SCHOPF: I want to take a short 09:08:59 8 requested it, and P'm positive that the letter was
08:53:24 9  break We've been going for abongan hour Take 03:09:02 3 giventothern I just don’t know whe did it
08:53:2610 abouta five-minute break 09:09:0510 Q Who was the letter given to?
$8:53:2711 THE VIDEOGRAPHER: We'ne going offthe 1 08:02: 0611 A. Again, Idont kpow
08:53:2812 recordat $:33 05:039:131%2 Q. Isit possible that there was 2
08:53:3113 {Recess wken, 8553 am. 0 9:072m) 02:09:1423  discussion that the keler was not provided?
09:06:4218 THE VIDEOGRAPHER: We me back onithe } 09:09:1714 A IRteould be possible. 1 imow the request
023:06:4415 record at 907 $2:09:1815 wasmade to get the letier.

09:08:4718 Q (BY MR SCHOPF) Mr Lane, we were 39:09:211% Q Seis i fair 1o say that you don't know 3
05:06:4917 tafking before about some findings of a gentleran whol 09:09:2317  whether the letter was provided? :
05:06:5318 was working with FFL; Dr. Bamsley, T believe we said| 09:09.:2418 A Ipersonally did not give it to them, so f
09:07:0012 hisname is Did Old FORBA, in response tg his 09:09:2619 1don't know if they actualiy did get it ornot <
03:07:0520 findings, do any son of investigation or review of 1053:09:3120 Q And in connection with these discussions
09:907:0821 individual dentists? 08:09:3821 with potentizf pirchasers, you mentioned an entity, 1
92:07:1022 A Again wherwe jopked atmoreas awhole [ G3:09:3%22  think, celied — you mentioned 2n auction process.
£9:07:1423  is you know, what is the usege of crowns, you know, | 0%:2%:4223  And how was that hendled?
DF:57:1824  clindc by <linic  And i there wias what { would cali 08:95:4324 A, You krow, again, CIBC was e invesunent
09:07:2025 adoctor wha - or & clinic that fooked iike therswas (| 05:09:4625  banking group out of New York that was in charge of
13 (Pages 46 to 49}
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LICSAC, LLC v. Small Smiles  RICHARD B. LANE 12-2-20909
Page. 50 Page 52
09:09:45 1 that And so, you know, they went outand looked at | 08:12:02 1 one clinic bad an idea that they couid share with
09:0%9:51 2 potential buyers based or the dollar amount that, you { 09:12:04 2 another clinic on the phons, it was a way 1o
03:05:54 3 know, we had projected, and they, vou know, sepfoutd 09:12:06 3 communicate o all clinics and, vou know, get
09:02:59 4 .- ]guessthey call it ateaserio the company 09:12:08 4 everybody on the phone at once
02:10:02 5 saying, "Here's 5 business that's possibly for sale. 08:312:10 5 Q. And who participaied on behalf of the
69:10:05 6§  Areyouinteresizd?” And then those that responded 09:12:12 6 clinies?
€9:10:07 7  back, you know, CIBC evaluated them, came back o us 09:12:22 7 A. Typically, it wes the fead dentist and
89:10:11 8  and smid, "Okay. here's 10 or 12, you know, fet’s put 02:312:35 8  the office manager.
09:10:15 9 apresentation mdaywimﬁzémodel,md:c 09:12:38 8 Q. What was the purpos2 of having the office
6%8:10:1810 projections are going forward, and then we'll have, '08:12:2010 manageron the cali?
68:10:2011  you know, mestings with them face 10 face.” 09:12:2111 A, Agsin, 8 Jot of it would be related to
09:18:2112 Q. Sodid Old FORBA aciually hize CIBC 10 03:12:2312 :heday-te-déyoperaxions,youimow, any billing
89:10:2513 ropresent itin this effort? 09:12:2613  issucs, any HR issues. Because the office manager w
§8:10:2614 Ao 1den't know if “hire™ Wwouid be the right 05:12:3034 an instrumental, dght-hand person for the lead.
§9:10:2915 word, but they were the investment banker in charge off 69:12:3315 dcntist,youi::no\agmhand!eai}of:}t:corrzes;mmienccfi
02:10:3236 the process. 09:12:3816 withus. Even though we would comrespond with the
©9:10:3237 Q. Did O)d FORBA pey ther? 09:12:39317  lead dentisy, meost of our correspondence on a
G9:10:3418 A, 1 think the only way they were going 09:12:4318 dey-to-day basis was with the office manager.
£8:10:3615 get paid was if 2 rensaction consummared. 65:12:471% Q. Were there any minutes kept of these
G9:16:4120 Q. And'was there any continuing refationship | 09:12:4820  monthly calis? ' Y
£9:10:4421  with CIBC aller the FFL tansaction erdiscassion? | 09:12:5121 A The only thing we bed was an agenda; and.  §
£9:10:4922 A Tothe bestofmy knnwledge, it meyhave | 09:12:5422  so thers wese no formal miruites kept. £
109:10:5323  just been phone calls, you know, “Anything new? 09:12:5623 Q Werenoteskept? '
08:18:5524 Asnybody interested?™ Butnothing major. 09:32:5724 A ‘Somebody might have kept notes on, you
02:11:012% Q. 1 wantro go back for a moment to the ~ £9:13:0025 know, their particular topic, but there was no formal
Page 51 Page 53
$3:11:05 1 in the context of the FFL report. Youmentioned that | 09:13:03 1 notes filed anywhere, But the agendas were, you know
09:11:10 2  thers wepe some — you mentioned that there were somd 09:13:06 2 greated by me and, you know, distribued to each of
08:11:13 3 chart audit changes, and you alse meationed some- 09:13:09 3 theclinies.
09:11:16 4 monthly calls. 09:13:10 4 Q. Did you personally keep notes, that you
£9:31:17 S A Right. 09:13:13 §  recall?
09:11:18 8 Q  Justito clarify, monthly calls with all 09:13:13 § A You know, if thers were concerns that
09:11:21 7 thecentersat the same time? 09:13:16 7 came out that § needed to address, | wouid take notes,
09:11:22 8 A. Yes. It was a monthly alt-clinic 09:13:19 §  yes
09:21:24 3 conference call. Now, those calls didn't start asa £9:33:19 3 Q. What about Dan DeRose? Do you know if he
09:11:2710 resuit of that, but, you know, some of the things that | 69:13:2210  kept notes?
09:11:3011 we would discuss were, you know, production-related | 09:13:2311 A. Typically, you know, as Dan, you know,,
09:11:3412 sectivities And if there was a concern about the 09:13:26%2 being the leader of the group, would make sure he
09:11:3613 usage of stainless stee] crowns, you know, we '69:13:2913  delegated responsibility. So I think if something
09:11:3914 mentioned it at one of the meetings. 09:13:3114 came up and it was my action item, you know, kind of
09:11:4015 Q. When did those monthly mestings start? 09:13:3315  like make sure you're taking anote. So1think &
09:11:4316 A Youknew, I'a not ~ | couldn't recall 69:13:3618 wouid be more of, you know, who was in charge of thapi
09:11:4617 thedate £9:13:3817 wea
09:11:4718 Q Bid they start afler the FFL? 69:13:4018 Q  Were the agendas for these mectings
69:11:5019 A No, | think they started before that 09:13:4519 included in the virtual data room?
09:11:5220 time 069:13:4720 A, Again, I would have to Jook at the list
09:11:5321 Q Do you know why ~ 09:23:4521 They may have requesied a sampie, but I don’t think
09:11:5522 A. Why we had the monthly conference call? 09:13:5122 they requested all of them. But they did have access
0%;11:5723 Q Yes 09:33:5323 1o them, you krow, when they were in Pueblo if they
A

wanted.
Q. Afler the Sanus wansection, did —oras

e
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rage 54 Page 56§
08.:14:05 1 aresult of the Sanus transaction, what happened to 08:18:42 1 Q. You mentioncd carlier — do you have any
09:34:05 2 vour electronic documents? 69:15:47 2 handwritien notes in your possession from your nme &g
02:14:08 3 A My computer? £9:1€:51 3 Otd FORBA?
09:14:10 4 Q Yezh 09:16:52 4 A ldanot i
0%:14:10 5 A Istiil have it at my office 08:16:32 5 Q Okay Youmentioned carlier that you had
09%:14:13 6 Q. Okay Sois it fair to say that there 09:16:57 6 - that there was a contact that -- you thought, from
09:14:16 7  are documents that exist on your system fom — that | 09:17:00 7  Waller who worked with you on the due diligence; is
09 :14:19 8 related to your time at Old FORBA? 09:17:04 8  that correct?
0£:34:22 ¢ A There are, you know, obviously, the £9:17:04 8 A Yes
09:1€:2430 emails, and then there are some documents thar I had ] 09:17:0410 Q Do youreeall who that was? §
89:14:2511  created thatass still on nry computer ot that were £g9:37:48511 A, IfTsaw alist of pames | could ol you §
09:14:2812 givenic me, you know, like the chart audit template, | 09:17:1332  rightaway. Thers was quite 2 few i
09:14:4113 Excel spreadcheet templates, performence review 59:17:1713 Q. There was mor= than one? 5
14 templates. 09:17:171¢ A Yes i
5 08:37:1815 Q. More than one contact?

- 09:14:£817

Q How many emails would you say you had
from your time at 01d FORBA that ere on your system?
A Well, when I staried in 2001 —

0%:17:1916
69:17:2317
09:17:2818

A But there was one main contact Brian -
5T saw a ist, 1 conld tefl you.
MS. RODRIGUEZ: Browder?

09:14:5218 computer crashed in May of 2005, and we spent about v
09:14:5818 %5000 tyingto recover my herd drive, because 1 02:17:281%9 THE DEPONENT; Browder, yes, he was one
09:15:0120 ehout had ameltdown. Weren't able to recover it So | 08+17:3120 of them
0%:15:0521 Igotancw computer.in May of 2005 Untit the sale  § 08:17:4121 Q (BY MR SCHOPF) We wer lalking about
09:15:1022 date of September 26, 2006, there's probably. 70,000 ] 08:17:4222  the chart andits earlier  When did Old FORBA start
09:15:1623 emails Idon'tknow if that's - s alotof 09:17:4623 doing chart audits?
09:15:1824 emails 09:17:4724 A Good question. 1 don't knowthe actual
09:15:1923 Q. And so for the pesiod before May 2065, is | 09:17:5125  time frame. [ could go back and look at, you know,
Pege 55 Page 37
£%:15:26 1 it your testimony that no data survived that crash? 88:17:55 1 some of the resulis, bat .
£9:15:29 2 A My computer did not survive 88:17:57 2 Q. Whenyou sarted in 2001, were they doing &
09:15:32 3 Q Okay. 08:17:59 3  chartaudits at thar time?
¢9:15:34 & A. LikeI said, we spemt about £5.000. We 08:18:00 4 A We did informal chart audits; you kitow. ;
$83515:36 5 actuatly sent the hard drive up 1o a specirlist in 09:38:03 5 Afer the first clinic opened, we would go p, look at
0%:168:40 6 Denver thattook i into, like, 8 {ab, environmnesntaily 09:318:056 5§ it Ididn't have anything structured for the first
09:15:43 7 contolied lab, trying everything he could to get 09:18:09 7 oneor two clinics, It was more, you know, just
08:15:47 8 it . D9:18:14 8 sampling through them  And as we started to grow, 1
C9:15:47 2 Q. And in addition to ¢mails, do youalso D9:18:16 9  crealed the template, and then as we grew bigger, we
€9:15:5010 have on your computer other electronic documents frorh 09:18:2010  modified the template.
09:15:3511  your - from the time &t FORBA? Orinthiscase it | 09:18:2411 O Sointhe carly - in your ealy days,
£09:13:3912 would have been from May '05 through September ‘063 09:28:2912  did you actually go to the — to visit the center?
02:15:0413 A Yeah, like, 1 have some of the emplates ©9:18:3213 A Yszs, yes. :
14 that were areated for chart augits, 1 heve, you kmow, 02:18:3314 Q. And vou would look at charss?
09:18:0513 same pdf files that were scanned, chast audit 05:18:341% A Yes
£2:16:081€6  results, vou know, perormance review templates | 06:18:2418 Q  Did someone come with you? i
02:16:1517 mean, | do have 2 lot of files Not nearly as many §9:18:3617 A, Typically, if I went by myseif, you kaow, d
02:16:1818 Sflesas]haveemails 05:18:4118 J would just go in as n - a5 & visit 1o the from
09:16:2118 Q Do you have any hard-copy documents from | 09:18:4419  office, you know. mest with the employezs, 4o 2 randont;
09:16:2420  your time at Old FORBA? D2:18:4720 audit Notnecessarily that there would be anybody
09:16:2521 A We gave everything to New FORBA arthe | 09:18:4%921  withus Or withme
09:16:2722 tmeolthesale So, youknow, things like I created 69:18:5122 Q And how many charis would you look at? :
09:16:3123  were the - we talked about the state Madicaid 09:18:5%23 A Depending on the time that I had, you
09:16:3324 manuals; they have all those. The HR manusl, the 09:18:3724  know, typically 10, sometimes 2¢.

08:319:0225

Q. And wha. were vou ]oo!unz for in :bmsc » §

operations manual; they have all of that,
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ook care of them  And like I said, you know, if

there was an gudil, we took cars of it, Where was

11:15:0421
11:18:0722

LICSAC, LLC v. Small Smiles RICHARD B. LANE 12-2-2009
Page 130 Page 132 :
11:32:36 1 cases he identified, nothing happened. Therewasno [ 11:14:37 1 times X one day? 1 mezn, belp usunderstand the 1
11:12:38 2  Dbig investigation that we ever underwent, Any 11:13:00 2 dynamicsofthat 4
11:12:42 3 complaint that came our way, request for information, [ 11:35:901 3 Q  And what were the expectations? B
11:12:44 4 audit wetook e of it Wehandledit Thastates [331:35:03 4 A Well, we had intzmally ~ oge of the
11:12:48 5 neverstopped paying us. They neverkicked usoutof { 21:15:08 5 interesting things that came out of trying te do this
11:12:52 6 the nerwork. 311:1%:10 & tensaction in Juse with FFL in 2004 and then again
11:12:53 7 Q. But the items he mentioned wers actual 11:18:14 7 with Senus in 2008 is we never set budgets. We knew |
13:12:58 §  legitimate items, wert they not? 31:15:20 8  you know, based on our mode} what it would iake everf
I1:13:01 9 A. In his mind, they were 11:15:24 9 day to make a clinic successful. Andeachstatehad  §
11:13:0210 Q. Well, so you didn't agree, then, that 11:15:2810 their own fee schedule So Colorado might be, you
11:13:0411 these were cause for any kind of alarm? 131:15:3111  know, 80 percent of what lndiana pays. So we kmew
11:13:0712 A. No. 11:15:3412 thatif you could niake the model work ia Colorado at J2
11:13:0813 §Q Sois it~ did you belisve it was 11:15:4013  this level we.could make it work in Indiana. But we
11:13:1114 solicitation simply because you disagreed with what hej 11 :X5:43 14 Tad never set up formal budgets to say, "You have 1o
11:13:1315 said? 11:15:4715 do.3150,500aday to break even.” We knew what it
11:4%:1316 A. lthink in his mind he thought becanse of 11:13:i5016 -would take based on, you know, each clinic
11:13:2017 the complaints that he had in front of him or 11:15:53147 And so we never really published any
13:23:2318 knowledge he had, that he thought that weneeded tobg 11:15:5618  budgels until we started, you know, the FFL process.

1131:23:2632 prepared for something. And in our mind; it was 11:13:5912 They wanted to see it And the same thing with Sanus:
11:13:292C everyday business. The issucs that were athand, we | 11:16:0220  They wanted to 5¢¢, you know, what does your budget |

fook Jike? So we never ~ we just knew intemally,

vouknow, if a elinie Jooked (e it was going zouth

31:214:291€
11:14:3217
11:14:3718
11:24:3%19

B pd e e
b
N

:34:4924
:14:5228

And, you know, if we felt that they weren't meaeting
expectations, you know, ask questions of the kead doc
and the office manager

Q. I'm somy?

A "What beppened? Was it snowy? Was i,
you know, an ice day? Was the school testing?” You
know, vou had to get information from them, because we
had to run the business  And 50 you have to
cormmumicaie with them to just understand why was toda;

X and yesterday was Y? And, you know, why was it twol

depo@huntergeist.com

i

HUNTER + GEIST,

11:23:3723  areguestfor informaron, we took caresf it There 11:16:1023  of where we thought they should be, you know, let's
131:13:35924  veereno major findings, nobody lost their licenses, 13:16:1324 make aphone call Lersfind out
11:1313:42235 nobody got excluded from Medicaid, Andtous thats | 11:18:3525 Q. Deyou know whethes tie lead dentist i
Page 131 Page 133
13:12:47 1 the proof for us is that he thought there was 13:16:33 1 talked with the other dentists or members of the staff’
11:13:56¢ 2 something going on or could go on, and it never 11:156:42 2 about production issues?
13:13:52 3 happened. 11:16:43 3 A. Oh, I'm sure they did  {t was part of
31:13:53 4 Q. Youmentionéd before that prodection was 11:16:47 & their performance review as well, you know, how well
11:13:58 5 not discussed at - with the clinics What's your 11:16:49 5 are they doing.as a team? Obviously, each dentist has.
131:14:04 &  basis for saying that? 11:16:53 6 two dental assistants working with them and, you know,
‘11:14:08 7 A What!'mean by that is in the staff 11:16:56 7 ifa--ifadentist is having problems with an
131:14:06 8  meeting — I mean, to-the extent that fie was in that 13:17:00 8  assistamt and their abilities, you know, we would have
1 131:14:09 9 staff meeting with slf of the employees saying that 11:17:03 @  10get people that could all do what was needed every
11:14:1210 we're not meeting our daily expectations, we're not -« 11:17:0510 day
11:14:1511  youknow, we're going to have to lay people off, | 11:17:0711 Q Okey Youmentioned befare that the
13:14:1812 mean, we never had that discussion  The discussions 11:1%:31412 price of the Sanus transaction went from 470, 1 think,
13:14:2013  we would have wonld be with the lead dentistoroffice | 11:17:2013 10435 Was thers any concern that Sanus would seek a
33:14:2314 manager sd, you know, we get daily reports from them §{ 131:17:2514  fusther price reduetion? )
£1:14:26135  that would indicate, you know, what they did each day | 12:37:28153 A Notthat ] canrecall

11:17:3418
131:317:3217
11:17:3918
11:17:431%
11:17:4220
11:17:45321
11:17:4222

MR. SCHOPF: | have nothing finther

MR GRIMMER: Okay. Thanks

MS. RODRIGUEZ: Thanks very much.

THE VIDEQGRAPHER: This marks the end ¢
tape 2 of 2 in the deposition of Richard Lane. WeTre
going off the record at 11:18

WHEREUPON, the within procesdings were
copcladed a0 the approximete hour of 11:18 a.m. on the
2nd day of December, 2009

* . » *
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
BRANCH 9

LICSAC, LLC, et &l.,

Plaintifis,

vs. CYVIL ACTION FILE

SMALL SMILES HOLDING NO. 08-CV-2215

COMPANY, LLC, et al ,

Defendants,

and

ASSOCTATED TRUST COMPANY,

NATIONAL ASSOCIATION,
Interpleading
Defendant.
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Page 46
1 Rodneyand I. I'm not - or Rodney and I and Al 1 HR record and get the exact date.
2 TI'm not sure if Greg was there It would have 2 Q  Allright How about Mr. Andrug?
3 been consistent for him to have been there. 3 A He departed on the same day.
4 And we met at the time, [ know we 4 Q AsKnpott?
5 met Sean Barmnwell. We met Bob Andrus. Wemet | 5 A Yes.
6 KenKnott We met Todd Cruse. We may havemet | 6 Q  Andwere they terminated?
7 Ryan Root, although Fm not sure. We may have 7 A They were.
8 met Kevin Reilly, who not the Kevin Reilly [ 8 Q  And what was the reason for their
9 referred fo carlier, but a different Kevin 9 being terminated?
10 Reilly. i0 A Wehad E-mail traffic that
11 Q Right 11 suggested that they had both falsified license
12 A Wemay have met him as well. I'm 12 applications to the state of New York and the
13 not - the three doctors and Cruse were the ones 13 state of I believe Arizona respectively and the £
14 that stick in my mind. 14 state-of Nevada and that they wers having, :
15 Q  And the three doctors were Knott, 15 essentiaily having their assistants take their
|16 Andrus and Bamwell? 16 C.E, required CE courses forthem in order to
17 A Correct. 17 maintain lcensure.
18 Q  And what did you understand their 18 And when we brought them to
19 role was with oid FORBA? 19 Nashville and asked them about it, they told vs
20 A Asto Bamwell, hewasa, T guessa 20 that, yes, they, in fact, had done that, and we 5
21 mini regional for the state.of South Carolina and 21 terminated them on the spot :
22 the state of Georgia was what I recall 22 Q Do you know when that had occurred,
23 Knott was a, he had been the lead 23 the use of assistents td-attend C.E. cousses? i
24  dentist in ‘Tucson, I believe, originally and then 24 A Yeah Ikoow. It'sridiculous, 3
25 had come 1o Pueblo. And I believe his primary 25 isn'tit? :
Page 47 page 49 f}
1 role was one of filling in for doctors who were 1 No, I don'tknow. Idon't remember §
2 onP.T.O: in states where he was licensed. Sche 2 at what period that happened 2
3 was:a bit of a road warrior. 3 Q  Well, Lmean, my question is, was
4 And Andrus's role was to work in 4  this something that happened on new FORBA's watch
5 the Pueblo clinic, to train all of the new 5 orwas it while they were still employed by old
& doctors coming through the system and to own the 6 FORBA?
7 Georgia clinics for the company. 7 A I think it's both, but I'm not :
8 Q  Asadentist licensed in Georgia, I 8 swre. :
9 takeit? 9 Q  Allright. How about Mz. Barnwell,
10 A That's correct 10 orDr Bamwell, why did he leave?
11 Q  All three of them transitioned to 11 A His skill set was not complementary
12 new FORBA at the time of closing? 12 tothe job we were asking him to do.
13 A Theydid 13 Q  Allright And did youreplace
14 Q  And how many of them are still 14 Mr Bamwell?
15 emplayed? 15 A Yes
16 A None of them. 16 Q  Did new FORBA have dentists that
17 Q  Andwhen did Mr, Barnwell leave? 17 were in charge of overseeing clinics in multiple 2
18 A Sometime in 2007, I believe. 18 states?
18 Q  How about Ms. Knott? 19 Do you understand the question?
20 A Thatwould have been in 2008. 20 A Yes That's what Barnweli, Knott
21 Q  When? 21 and Andrus were charged with doing !
22 A Tcan't recall the specific date 22 Q  Allright And when Bamwell left, i
23 Q  Canyou ballpark it in terms of 23 what areas were being supervised by him?
24 first six months? Second six months? 24 A Oh, Ibelieve it was Maryland, i
25 A Tdon'trecall. We can get his 25 Virginia, South Caroling, Georgia and Alabama I t

13 (Pages 46
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had any method of monitoring what documents had
been accessed on what days?

A Ibelieveso

Q  And have you ever seen any reports
on what documents were accessed as to the virtual
data room?

A [don'tthink I've seen any of the
reporis. I do believe I got verbal reports from
the bankers asto general [evels of activity from
prospective investors.

Q  Who was it that was monitoring what
documents were being accessed? Was it CLT.?

A Someone withiz C.1T. would bave
been talking to somebody at IntraLinks about
that.

Q  How much money did ycu personally
bring to the table on this deal?

A 3.125 million dollars.

Q  Anddid you aiso front some of the
due diligence expenses?

A I'wason the hook for them. I
don’t know — we spent a small amount of money,

casd T oaesmee o ndenuen i 3. - 3 nrrnse fren
and T would charactetize that as, ¥ou know, less

than 20,000 dollars or 30,000 doliars, T believe,

Page 92

' necessary. I we are outside the bounds of that,

today.

Q Allright Arethereany
restrictions placed on your spending authority by
any of your partners?

A TI'mnotsure | understand the
question.

Q Well.Imean asthe CEG. of
FORBA, L L.C, do you have any restrictions on
how yout spend money?

A Tdon't think that there's anything
in writing But as a practical matter,
certainly.

Q  What as a practical matter, what's
the Himit?

A Again, there's no dollar Hmirn
It's, the operation of the company is such that
we approve on an annual basis an operating plan
that involves both operating dollars, overhead
dollars, staffing plans; maintenance cap ex
dollars and new growth cap ex dollars.

And to the extent that our i
operations or activities fall within that plan,

. o fo 2 .
thers's o further reporting to the board

I'm not certain. 1 didn't review the APA. for

25 putof pocket. Maybe it's a little more. 25 ther we go back to the board.
 Page 91 ' Page 93
1 The vast majority. of that, as you 1 Ase you aware of 2 document that i

2 can see from the closing statement, was paid at 2 was written to old FORBA by an attomey nared
3 the closing, but it wouild have been my obligation. 3 Kellogg? :
4 to pay had the deal not closed. {4 A The name-doesn't ring a bell
5 Q Do you haveany sense of how big 5 Q  Were board packages provided o you
6 that obligation would have been had the deal not § in either the virtual data room or in 2 document
7 closed? Ate we talking more than a million? Are | 7 room at Pueblo, board packages of old FORBA?
8 we talking less than a million? 8 A Ibelieve so.
9 A No. It was more than a million. 9 - Q  Which was it, both in the V D.R.

10 And I actually take that back, sort of. It was 10 and hard copies in Pueblo, or do you recall?

11 my obligation until we selected an equity 11 A ldon'trecall

12 partper. And atthe time that we signed our 12 Q  After the transaction closed, my

13 agreément with Arcapita, Arcapita then became 13 understanding is that Dan and Mike Roumph and

14 liable for the due diligence expenses. 14 Rich Lane were obligated under a transition

is Q  And when was that deal signed? 15 agreement to answer questions about the business?

16 A Ibelieve either July or August of 16 A Sounds reasonable. 1don't

17 2006, but I'tn not certain. 17 remember that specifically, but I think that's

18 Q  Are those documents that we can 18 probably right

19 findinthe APAY 13 Q Do you recall whether any of the

20 A No. Idon'tthink so. 20 three of them were ever contacted for information

21 Q  I'mjust recalling that there are 21 oradvice about the business after the closing?

22 some letters from Arcapita inthe AP A, 22 A Idon'trecall

23 attached to the AP.A. 23 Q  Doyourecallthatthe AP A

24 A Well, no Iimay be. They may be 24 obligated you as the buyer to operate the
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Page 110
1 get . 1 Park?
2 There were sporadic reports of 2 A He locked at charts at a number of
3 undertreatment. There were sporadic reports of 3 places,
4 differences of opinion as t¢ what the treatment 4 Q  Did he issue any kind of report?
5 plan should have been, meaning whether i was, 5 A Ibelieve that he did.
6 you know, should it have been a filling, 2 6 Q  Who has that report?
7 two-surface restoration, a crown, should a 7 A Tdor't know, but | would think
8 pulpotomy have been done, pretty standard 8 King & Spalding would have 2 copy of that
S  run-of-the-mill disagreements among dental 9 Q  Allright. Does your compliance
10 professionals. 10 officer, Ms. Luke -
11 1 don't remember any information 11 A Luke
12 that came to usthrough an investigation, and we 1z Q - have a copy of that?
13 locked at a lot of charts, that suggested that 13 A Idon'tthink so.
14 any doctor was doing work on healthy teeth. 14 Q  And that's the report that you have
15 Q  Whatabout information that would 15 indicated was not conclusive of any finding of -
.16 lead to a conclusion that there was overireatment 1€ that was not conclusive as to overtreatment,
17 as opposed to working on healthy teeth? 149 undertreatment, is that the report you were
18 A By whose definition? 18 talking sbout earlier when you said that some
i9 Q By Medicaid’s definition, I guess. 15 charts reflected underireatment, some reflected
20 A Medicaid doesn’t 20 overtreatment by some people's standards?
21 MS. RODRIGUEZ: Objection to form. 21 A Yes
22 BY MR GRIMMER: 22 Q At any time prior to April 14th,
23 Q  Well, we'll use your definition. 23 2008, and I use that date because that's the date
24 You know, given that you heard what 24 of Mr, Hester's second lefter laying out facts |
25 vyou heard in this report, the WILA report; and | 25 supporfing the notice of claim, 2t any time by i
Page 111 Page 113}
1 know that you prompily responded to it a couple 1 April 14th, 2008 had any outside third-party
2 of days later, did you bring in outside 2 consultents reported o you that there was
3 consuitants, dentists, pediatric dentists to go 3 congerns s o overtreatment of Medicaid patients
4  in and check the charis at Langley Park? 4 byold FORBA? :
5 A Prior to issuing the statement? 3 A Not third-party consultants. And :
6 Q  No, not prior to issuing the 6 I'm trying to think if there were third-party ;
7 statement After the -~ at any time after, 7 payers. I'm not sure. E
8 immediately after the WILA report 8 Q  You just don't know one way or the
9 A Yes 8 other?
10 Q  Who did you hire as an outside 10 A Idon'tknow.
11 consultant? 11 Q Allright Did you have a chance
12 A Navigant. 12 to review both the March 21st notice of claim
13 Q  And did they bring in pediatric 13 from Mr Hester and the April 14th follow-up !
14 dentists? 12 letter by Mr. Hester before they were sent out?
15 A Yes, they did 15 A Yes, 1did
16 Q  Any cfthose folks still associated 16 Q  And did you approve them being sent
17 with you, any of the pediatric dentists that came 17 out?
18 in? i8 A Idid ;
19 A There was only one, and Navigant 18 Q  And did you believe them to be
20 continves to do work for us as we develop and 290 factually accurate?
21 continue to make more robust our compliance plan. |21 A 1did
22 But Dr. Feinglass, as far as I know, has not 22 Q  Did you believe that they failed to
23 billed us in 2 number of months. 23 lay out factual reasons for making a claim under
24 Q Al nght. Well, he was the person 24 the escrow agreement that were available to new 2
25 that went in and looked at the charts at Langley 25 FORBA either on March 21st or on April 14th? %

Pvet 3 pri oy i g
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LICSAC, LLC v. Small Smiles DENNY E, DeROSE : 10-15-2008

Page 1

TR TrTE e ey

STATE OF WISCONSIN CIRCUIT COURT
DANE COUNTY
BRANCH 2
Case No. 08-CV-2215
Case Code: 30701
LICSAC, LLC, et al.,
Plaintiffs,
v
SMALL SMILES HOLDING COMPANY, LiC, et al.,
Defendants,
and

ASSOCIATED TRUST COMPANY, NATIONAL ASSOCIATION,

Interpleading Defendant.

VIDEOTAQE DEPOSTIION OF: DANNY E. DeROBE
: Dctober 15, 2008

PURSUANT TO NOTICE, the videotape
deposthOn of DANNY E. DeROSE was taken on behalf of
the Defendants at 633 17th Street, Suitre 2700 Denver,
Colorada 80202, on Qctober 15, 2009, at §:38 a.m. .,
before Tracy ‘C. Masuga; Reglstered Profess;onal
Repoiter, Certlfled Realtime Reporter, and Notary
Public within Celorado.
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10-15-2008

LICSaC, LLC v. Small Smiles  DANNY E. DeROSE
Page 138 Page 140
11:43:3i8 1 MS. RODRIGUEZ: Ifvouwould keto, we | 212:56:41 1 Arcarpita, butanyway
11:45:18 2 cantske a break now. I'm probabiy about 40 minutes | 11:56:43 2 Q. And when was that?
11:45:22 3 from fnishing. 11:56:43 3 A. 1don't know the dates. It was probably
11:45:23 4 THE DEPONENT: I'm fine 11:56:45 4  ayear before, year and a half before
11:45:24 S MR GRIMMER: | wonldnt mind taking a 11:56:49 5 Q. Roughly 20047
11:45:27 6  five-minuie break and then go ahead and finishing 13:56:50 6 A l'was contacted in February of 2008 by
11:45:30 7 MS RODRIGUEZ: Okay. Let'sdo that 11:56:57 7  Sanus through Greg Park, so, yeah, it was probebly E
11:45:31.8 MR GRIMMER: How many exhibitsdoyou | 11:37:04 8 2004 Titook abaut that long to get the taste out of
11:45:33 3 think you're going to haye? 11:37:07 9 ourmouth )
13:45:3410 ‘THE DEPONENT: 50 1%:587:0718 Q. Okzy. And who was the potential
11:45:3411 MR. GRIMMER: No, if she's 40 minutes 11:57:31 11  zcquirer in 20047
11:45:3612 from being done, she's only got-a few more. 11:57:1312 A They did an auction, and there was 2

11:45:3933

MS. RODRIGUEZ; Yesh, Twould say ke

13:57:1513

burich, and the final one that we signed an agreem

- -
11:88:3425

depo@huntergeist.com

sice before Sanus, Arcarpita, I eall it

31:45:39824  fiveorsix 11:57:1734  withto jost work with them wes FFL. :
11:45:4113 MR, GRIMMER: Okay, excellent 311:57:2015 Q. And what did that stand for? g
13:45:4318 THE VIDEQGRAPHER: We're going offthe | 11:57:22 18 A. 1 think it stands for Friesmen, the
11:45:4417 rcordatitds 11:57:2517 middie guy is Flesheim fsic], and Lowe. lknow the
11:54:4118 {Recess taken, [1:46 am t0 11:56 2m.) 1%:57:2918 thirdone is Lowe He's the guy | dealt with, David
11:54:41318 THE VIDEOGRAPHER: We'rebackonthe |%1:57:3219 Lowse. H
11:55:1420 record at 11:56. 11:§7:32 20 Q And why did FFL ultimately decide not to jf
11:58;1621 Q. (BY MS. RODRIGUEZ) Mr. DeRose, do yoif 11:57:37 21 go forward with the transaction? |
11:55:1822 recall that FORBA bad monthly provider reposts thatit] 11:57:38 22 A, Well, it depends who you tallc to. I
11:55:2323 ran? 11:57:4123  you're asking me, which yon dre, they tried to — they
11:55:2424 A Provider reports? Cen you show me one? 11:57:4724  offered not enough money, and the offer they made,
11:35:312% Q. No. 11:57:49 25 they took away. and they tried ta reoffer; they tred

iPage 139  Page 141

111:55:34'1 A. Youcan't? Provider reports, hub? 11:57:52 1 torefradeus, and very politely widdiem 1o fiy a

}11:55:36 2 Q. U'm choosing notio 11:57:58 2 kite
11:55:38 3 A, Okay. Well, 'm fiot sure what you're 11:57:88 2 Q. Andif ! asked them, what would they
11:55:40 4 referingto 11:58:61 ¢ say?
11:55:40°8 Q. The title "Monthiy Provider Reports” 11:58:01 3 A. They would say that -
11:55:43 6  doesn't mean anything to you? 11:58:03 6 MR. GRIMMER: Don't speculate -
11:55:44 7 A. No, I'm ~ no, I can't think if it « 11:58:03 7 THE DEPONENT: Yzah
11:55:47 8  who the providers, like the different 11:58:04 8§ MR GRIMMER: - but if you think you
11:55:50 8 Q  Dentists 11:58:05 8 know
11:55:5110 A. - managed care companies? Oh 1:58:0520 A They would say ~ well, you can-tell by
11:585:5312 Q. No, denfists? 11:58:0611 whatthey did They loved the business, completely
13:55:5512 A. Production, like production reports from 111:58:3022  enthralled with It, stole all of our information and
i1:55:5813 dentists? Are you asking if we had those? 11:58:1313 went and bought 2 competitor. Sot}mtdisyouwha*;
13:86:0214 Q. Yes, monthly reponts 11:58:16 14  they thought about the business: They loved it Bui 5
11:58:0415 A. 1just saw one from Roumph, sothere was{ 11:58:3813  they thought we wanted too much monay. It was alf
11:26:0515 one that existed, obviously 11:58:2216 zbout money.
11:86:0717 Q. Do you recall that there were monthly 11:58:2317 Q (BY MS_RODRIGUEZ) Okay. Andafter]i
12:36:0818 reports tracking production by dentist at least as far} 11:58:27 1B FFL, was there another potential purchaser that you
11:56:131% back as 20057 11:58:291% talked 0?7
11:56:1420 A, There may havebeen They don'tstand {21:58:3020 A. Yesh, we talked ~ I didn't really talk
11:%6:2121 outin my mind 11:58:3221 tothem much 1had Reilly dealing with ~ Bear g
11:56:2222 Q Did there come & time when you and your] 11:58:35 22  Steams was interested in buying us.
11:56:2723 parmers decided that you wanted to sell FORBA? | 11:58:3623 Q. And what happened with Bear Stearns?
11:56:3124 A Barly on, yeah We went through the 11:58:4C24 A They wouldn't offer a price that was

11:58:4225 anywhere nearwhat ] was interested in.
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Department of Justice Press Release

.U.S.' Department of Justice
Office of Public Affairs
{202} 514-2007/TDD (202) 5141888

For Immediate Release
January 20, 2010

National Dental Management Company Pays $24 Miliion to Resolve Fraud
Allegations
Medically Unnecessary Dental Services Allegedly Performed on Children

WASHINGTON—The United States today announced that it has settled Faise Claims Act
allegations against FORBA Holdings LLC, a dental management company that provides
business management and administrative services to 63 clinics nationwide known as
“Small Smiles Centers.” Under the agreement, FORBA will pay the United States and
participating states $24 million, plus interest, to resolve allegations that it caused bilis to
be submitted to state Medicaid programs for medically unnecessary dental services
performed on children insured by Medicaid, which is funded jointly by the federal and
state governments. FORBA has further agreed to put in place various remedial measures
designed to prevent similar unlawful conduct from occurring in the future. The
government's investigation of individual dentists is ongoing, and FORBA s cooperating
with that investigation by providing informaticn about dentists who may have violated

‘professional standards.

The United States alleged that FORBA was liable for causing the submission of claims for
reimbursement for a wide range of dental services provided to low-income children that
were either medically unnecessary or performed in 2 manner that failed to meet
professionally-recognized standards of care. These services included performing
puipotomies (baby root canals), placing crowns, administering anesthesia (including
nitrous oxide), performing extractions, and providing fillings and/or sealants.

“We have zero tolerance for those who break the law to exploit needy children,” said Tony
West, Assistant Attorney General for the Civil Division of the Department of

Justice. “lllegal conduct like this endangers a child’s well-being, distorts the judgments of
health care professionals, and puts corporate profits ahead of patient safety”

Assistant Attorney General West praised the collaborative efforts of the federal and state
agencies that made this result possible. The Justice Department’s Civit Division and the
U.S. Attomneys’ Offices for the District of Maryland, the Westem District of Virginia, the
District of South Carolina, and the District of Colorado handled these cases. The Civil
Division led the nationwide investigation, which was conducted by the Office of Inspector
General for the Department of Health and Human Services, the Federal Bureau of
Investigation, and the National Assaciation of Medicaid Fraud Control Units.

To resolve the allegations against it, FORBA will pay $24 million, plus interest. The
federal share of the civil settlement is $14,285,645, and the states’ Medicaid share is
$9,714,355 25. In addition, as part of the settlement, FORBA has agreed fo enter into an
expansive five-year Corporate Integrity Agreement with the Office of Inspector General of
the Department of Health and Human Services. The agreement provides for procedures
and reviews to be put in place to avoid and promptly detect conduct simitar to that which
gave rise to this matter. Specifically, FORBA must engage external reviewers to monitor
its quality of care and reimbursement processes. In addition, the chief dental officer must
develop and implement policies and procedures to ensure that the Small Smiles clinics
provide services consistent with professionally recognized standards of care. FORBA has
also agreed to cooperate in the government’s continuing investigation of individual

1/3/11 2:50 PM
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dentists.

“We will not tolerate Medicaid providers who prey on vulnerable children and seek unjust
enrichment at taxpayers’ expense,” said Daniel R. Levinson, Inspector General of the
U.S. Department of Health and Human Services “This settlement reaffirms our
commitment to protect the health and well-being of Medicaid beneficiaries and to ensure
the integrity of this essential health care program”

“Health care providers must be held accountable when they mistreat patients and
overcharge insurers,” said Rod J. Rosenstein, U.S Attorney for the District of
Maryland. “We are committed to using our affirmative civil enforcement authority to
protect patients from inadequate care and protect governmental health coverage
programs from fraudulent charges ”

The government’s investigation was initiated by three lawsuits filed under the qui tam, or
whistleblower, provisions of the Faise Claims Act, which permit private citizens to sue on
behalf of the United States and share in any recovery These actions are pending in the
U.S. District Courts for the District of Maryland, the Western District of Virginia, and the
District of South Carclina. As part of today’s resolution, the three whistleblowers will
receive payments totaling more than $2.4 million from the federal share of the settiement
“In this case, FORBA put greed and profits before the well-being of children,” said
Timothy J Heaphy, U.S. Attorney for the Western District of Virginia. "it endangered the
health and safety of innocent children and defrauded the taxpayer of millions of dollars,
Today's settlement addresses these egregious acts and sends a clear message that
Medicaid fraud will be expeditiously addressed by this Department.”

This settlement with FORBA is part of the government’s emphasis on combating health
care fraud. One of the most powerful tools in that effort is the False Claims Act, which the
Department of Justice has used to recover approximately $2.2 billion since January 2009
in cases involving fraud against federal health care programs. The Justice Department’s
total recoveries in False Claims Act cases since January 2009 have topped $3 billion.

Press Releases | Washington Field Office Home

Accessibility | eRulemaking | Freedom of Information Act | Legal Notices | Legal Policies and
~ Disclaimers | Links
Privacy Policy | USA gov | White House
FBI gov is an official site of the U S Federal Government, U 8 Department of Justice.
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Better Access For
A Betier America

Safeguarding Children’s Dental Health:
FORBA Quality Initiatives Since 2006

Since an ownership change in 2006, wide-ranging initiatives have been launched to ensure that
FORBA-associated dental centers provide children with the highest quality dental care. While
the following includes a snapshot of current and ongeing policies and improvements, FORBA
continues to work with employees, its Pediatric Dental Advisory Board, independent experts in
pediatric dentistry, and parents to identify new and innovative ways to monitor and improve

care.

Initiatives to Ensure Quality Care

v

Chief Dental Officer. We created the position of Chief Dental Officer and hired Dr. Steven
Adair, a nationally recognized expert in pediatric dentistry Dr. Adair is a former professor of
Pediatric Dentistry at the Medical College of Georgia. He is certified by the American Board
of Pediatric Dentistry; has served as editor-in-chief of the American Academy of Pediatric
Dentistry Journal and is a member of the AAPD Board of Trustees. Dr. Adair is leading
initiatives to ensure high-quality patient care; overseeing efforts to improve the care
experience for children and parents at our dental centers nationwide; and is enhancing the
educational component of a dental visit '

Pediatric Dental Advisory Board. We established a Pediatric Dental Advisory Board that
assists our Chief Dental Officer and focuses on quality of care initiatives. The board
members are:

« Dr. Joe Bernat, Chair, Department of Pediatric and Community Dentistry at the State
University of New York-Buffaio School of Dental Medicine.

» Dr. Paul Casamassimo, Chair, Department of Pediatric Dentistry, The Ohic State
University and Chief of Dentistry at Nationwide Children’s Hospitai in Columbus.

 Dr. Arthur Nowak, Professor Emeritus, University of lowa Colleges of Dentistry and
Medicine.
« Dr. Anupama Tate, Director, Pediatric Dentistry, Children’s National Medical Center in

L/t FxsiupICaRar

Washington, D.C. and Assistant Professor at The George Washington University

Clinical Guidelines. Formulated by our Chief Dental Officer and Pediatric Dental Advisory
Board, our clinical guidelines were developed in accordance with the recommendations of
the American Academy of Pediatric Dentistry with regard to treatment for high-risk
populations

Enhanced Training. We have undertaken several steps to ensure that Small Smiles
Dentists and Assistants benefit from the latest training in pediatric dental care, including:

« Continuing Education. FORBA-associated dentists regularly attended continuing
education courses to learn about the latest in treatment techniques and care. Our
continuing education sessions offer the latest information and guidance on topics such
as preventative dentistry, behavior management, trauma patients, and specific dental

procedures.
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* High-Risk Population Training. Dentists are required to take a four-part series of
webinars, develeped by pediatric dentists, on guidelines for treating the “high risk”
pediatric dental population. The series covered topics such as correct oral hygiene
instruction, risk assessment, treatment planning, guidelines for high quality dental care,
continuity of care and compliance.

+ Tuition Assistance. For dentists with more than two years of service, FORBA sponsors
a competitive program to help support their education goals Each year, we offer tuition
assistance for up to three dentists who apply to a pediatric or orthodontic dental school
program.

Ongoing Communication With Parents

‘/

Feedback and Communication with Parents Several initiatives ensure that parents are
involved with their child's care, including:

¢ 800 Number. We established a feedback line -~ 1-877-302-KIDS -- for parents to share
experiences directly with the management company, and have posted the number in our
dental centers We investigate any concerns raised by parents and take appropriate
action immediately.

¢ Parent Feedback. Parent satisfaction with care is monitored through comment cards
and an automated survey system called NPS We follow up on specific survey
comments, as appropriate, and also analyze the survey results for each dental center
and across the company to identify trends and opportunities to improve care company-
wide.

® Ppatient Advocate. Our appointed patient advocate is an important liaison for dental
center patients and their parents The advocate receives comments and concerns from
parents and in turn heips ensure that parents are informed of the dental center’s care
and quality initiatives The patient advocate is also a key member of the FORBA
compliance depariment and a member of FORBA's compliance commiiiee.

¢ "Pledge to Patients, Families, and Communities.” A pledge is clearly posted in our
centers to ensure that Small Smiles’ practices and standards are clear and understood
by parents and employees alike.

High Standards for Employees

\/

Quality and Compliance Training. Employees are required to participate in orientation
and fraining programs that ensure adherence to Quality Assurance Protocols and
Compliance Guidelines across all FORBA-associated dental centers FORBA's quality
assurance protocols address issues such as chart documentation, X-ray guidelines,
treatment planning, time management, patient accompaniment, treatment time limits, same-
day treatments and anesthesia. Protocols are examined through regular internal audits, and
are reviewed by an independent organization and monitor.

Employee Code of Conduct. We require ail empioyees to sign a new code of ethics and
business conduct that emphasizes quality of care, professionalism and the duty of every
employee to report any type of wrongdoing observed in the woikpiace

Employee feedback. We provide employees with feedback cards and an employee hotline
that enables us to quickly identify potential concerns.
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Compliance Measures to Ensure Public Trust

Driven by new leadership at the executive level and increased transparency among its
associated dental centers, FORBA’s compliance program is rigorous and effective. FORBA is
committed to the responsible stewardship of public resources dedicated to the dental care of
underserved children. Compliance initiatives include:

vV A Comprehensive Compliance Program. FORBA maintains a detailed compliance
program, employs an experienced Chief Compliance Officer, and runs an expanded
Compliance Department to train, monitor, identify, formally track and follow up on all
compliance-related issues. Our compliance, quality of care, and training efforts are
reviewed by an independent review organization and monitor.

v Compliance Training We operate a comprehensive training and education program
regarding compliance and quality of care issues for new employees and conduct ongoing
training for more experienced staff

v Compliance Leadership FORBA's compliance department is staffed by an experienced
team of professionals who -- with assistance from the Chief Dental Officer - are responsible
for auditing, licensing and credentialing. The team is led by Allison Luke, a legal and
compiiance expert with 18 years of experience Ms. Luke heads FORBA’s Compliance
Committee, which includes representatives of several associated dental centers

v A Top-to-Bottom Approach FORBA's compliance efforts are prevalant at all levels. Every
FORBA-associated dental center has a compliance liaison, and the FORBA Board of
Directors includes a Compliance Committee that meets at least quarterly and certifies
FORBA’s compliance with the Corparate Integrity Agreement and with its quality of care and
compliance mandates.
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Craall Smiles Dentistry
of Adbany, LLC

SERVING MEDICAID CHILDR
1839 Central Avenue %
Albany, NY 12205

518-464-0402 Fax: 518-464-0409

CONSENT FOR PROTECTIVE IMMOBILIZATION

N ,
L, ,; ame.la  Wineel?s  have discussed the use of protective immobilization
with my dentist and agree to the-use of immobilization in order to complete needed dental care
for my child, _JRCOD Hﬂ%}l,(g

| understand the reason my child needs immobilization is the following: (check one)
___1 He/she requires immediate diagnosis and/or limited treatment and cannot cooperate,

due to a lack of maturity.

___2 Hefshe requires immediate diagnosis and/or limited treaiment and cannot cooperate,
due to mental ar physical disability.

___3 Either, my child and/or the dentist and staff would be at risk without the protective use
of immobilization.

1 understand the benefits of this procedure are:
1. Reduction or elimination of untimely movement.
2. Protection of the child and dental staff from injury.
3. Facilitate the delivery of quality dental treatment.

f understand there are no known risks to the immobilization procedure.

j understand that the alternative management procedures are sedation or general anesthesia,
both gf which have an increased risk of injury.

Dipects fhhsele  _JO[S]0S

Parent/Guardian Signature

Doctor Signature Date

(haitie faidq [2-6-8005

Witness Signature (f Date
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DENTISTRY OF ALBANY
SERVING MEDICAID CHILDREN

1839 CENTRAL AVENUE
ALBANY, NY 12205
PH 518-464-0402 FAX 518-464-0409

L Consent for Protective Stabilization
1 ;—\' {\l!i h é){; b IWHWIM?& , have discussed the use of protecu.{e _stabilizat'ton witti

order to compieie Y 4 4 1 j
d tet needed dental care tormy ¢ ild p i{, M l/O

LM

Afier discussion with the dentist, 1 agree lo the use of the following protective stabilization procedure:

ury and to enable the dentist to provide the necessary

|3 s movements to prevent inj
be with the patient during this

Protective Stabilization: Thisisa device for limiting the disruptive chi
lined dental chair 1 understand | have the right to

treatment The child is wrapped in the device and placed in a rec!
pracedur

{ understand that the reason my child neads stabilization is the 1oflom;ing: (check one):
1 Heishe requires immediate diagnosis andfor limited geatment and cannol cooperate due to a lack of maturity

2 Helshe réquires immediate diagnosis and/or limited treatment and cannot cooperate. due to mental or physical disability
\/ 3 Either,my child andfor the dentist and staff would be at risk without the protective use of stabilization

{ understand that the benefits of this procedure are the following:
1 Reduction or elimination of untimely movement

2 Protection of the child and dental staff from injury

3 Facilitation of the delivery of quality dentat treatment

liunderstand that the use of proteclive stabilization should not occur with patients:
1 Who cannot be immabilized <afely due to associated medical or physical conditions

Who have experienced previous physical or psychological trauma from protective stabil

2
-3 Cooperative nonsedated patients
4  Nonsedated patients with nonemergent treatment requiring lengthy appoiniments

ization {unless no other alternatives are available)

Note: Stabilization and any treatment will be terminated whenever a patient is experiencing severe stress of hysterics to prevent possible physical or

psychological trauma

s consequences, such as physical or psychelogicat harm loss of

ential to produce sericu
dation and genera! anesthesia

| understand that the use of protective stabilization has the pot
nd that the afternative management procedures are se

ity violation E{/a patient s rights, and even death |understa
i A N SN U U S
5 M\M Pondsts L 7 D& el A WARSE S
Date Witness Signature Date

Parent/Guardian Signature
.'/. "

—

-.‘l:' L}‘/, Z
DoctWe

sugevs L
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