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owed between co-shareholders (the relationship between Plaintiffs and BNS during the
time period in which the Complaint asserts that the alleged special relationship of trust
and confidence developed). (Abascal Dec’l { 52.) Therefore, because the facts alleged in
the Complaint do not bring Plaintiffs within any statutorily-created duties, and because
only positive law duties expressly imposed by contract or statute are recognized under

Mexican law, Plaintiffs have failed to state a cause of action for breach of fiduciary

duty‘21

2 New York law, unlike Mexican law, recognizes in certain circumstances a claim
for breach of an implied fiduciary duty growing out of a special relationship of trust and
confidence between the parties. See, e.g., Wiener v. Lazard Freres & Co., 241 AD.2d
114, 121-22, 672 N.Y.S.2d 8, 14 (1st Dep’t 1998); P. Chimento Co. v. Banco Popular de
Puerto Rico, 208 A.D.2d 385, 386, 617 N.Y.S.2d 157, 159 (1st Dep’t 1994). On the facts
alleged, however, Plaintiffs’ claim for breach of fiduciary duty would fail even under
New York law. At all relevant times, BNS was a minority shareholder of GFI. Indeed,
in 1992, BNS owned less than a five percent stake in the corporation (less than the share
interest of one of the Plaintiff families, the Autreys). (Prior Il Ex. 2 at Exhibit A} Such
a co-shareholder relationship does not create fiduciary duties under New Yotk law. See
Kavanaugh v. Kavanaugh Knitting Co., 226 N.Y . 185, 194, 123 N E. 148, 151 (1919);
Sager Spuck Statewide Supply Co., Inc. v. Meyer, 273 A D 2d 745, 747-48, 7TI0N.Y S .2d
429, 432-33 (3d Dep’t 2000); Levy v. Am. Beverage Corp., 265 A.D. 208, 216, 38
N.Y.S.2d 517, 524-25 (1st Dep’t 1942).

Furthermore, although the Complaint describes a long period of negotiation
involving, at various times, the Mexican Government, BNS, GFI and the Former
Shareholders (supposedly acting through senior GFI officers) (see, e.g., Compl. T 149,
150, 153, 154, 156, 158, 159, 161), these kinds of arm’s length negotiations between
sophisticated business people do not give rise to an implied fiduciary duty See WIT
Holding Corp. v. Klein, 282 A.D.2d 527, 529, 724 N'Y S 2d 66, 68 (2d Dep’t 2001)
(“[WThere the parties were involved in an arms-length business transaction involving the
transfer of stocks, and where all were sophisticated business people, the plaintift’s cause
of action to recover damages for breach of fiduciary duty should have been dismissed.”};
accord Wiener, 241 AD.2d at 122, In any event, Plaintiffs make no mention of the
specific circumstances or transactions which allegedly gave rise to an implied fiduciary
relationship, nor the specific actions they allege constituted the breach  Their cause of
action for breach of fiduciary duty has therefore not been pleaded with the particularity
required by CPLR R 3016(b) and should be dismissed for this reason as well. See Foley
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2. Constructive Trust

Plaintiffs’ claim for the imposition of a constructive trust (Compl qf 218-
221), fails under Mexican law for the same reasons as their claim for breach of fiduciary
duty. A claim for constructive trust requires as a predicate the existence of a fiduciary
relationship. See Sharp v. Kosmalski, 40 N.Y‘Zd 119, 121, 351 N E.2d 721, 723 (1976}
Because there is no such duty under Mexican law on the facts alleged, see Part ILB.1
supra, the Complaint fails to state a cognizable claim. (Abascal Dec’177.) Moteover, a
claim for constructive trust is an action to obtain an equitable remedy, and Mexico, as a
civil law jurisdiction, does not recognize equitable causes of action * (Abascal Dec’1q
77)

3. Conversion

Plaintiffs’ claim for conversion is based on the assertion that “[t]he 36% in

GFI equity that [BNS] purchased sometime after April 29, 2003 should have either been

v. D’Agostino, 21 AD.2d 60, 64, 248 N'Y.S.2d 121, 126 (st Dep’t 1964); Gould v. J.
Henry Schroder Bank & Trust Co., 78 AD.2d 870, 870, 433 N.Y.5.2d 32, 33 (2d Dep’t

1980).

Any claim Plaintiffs might make that the 1992 Technical Services
Agreement and/or the 1992 Shareholdeirs’ Agreement gave rise to an implied fiduciary
duty on the part of BNS is further belied by the fact that both agreements contained
“entire agreement” clauses which provided that there were no representations or
warranties made by either party other than those expressly set forth in the agreements.
(Prior I Ex. 2 at 21-22; Prior Il Ex. 3 at 16.)

22 The Complaint would fail to state a cause of action for constructive trust even if
New York law were applied to Plaintiffs’ claims. To impose a constructive trust under
New Yok law, a plaintiff must plead, among other things, a confidential or fiduciary
relationship. Sharp, 40 N'Y 2d at 121. As discussed in Part II B 1, supra, the Complaint
fails to allege facts establishing the existence of such a relationship between BNS and

Plaintiffs.
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given or sold to the Shareholders, including Plaintiffs,” and therefore, “[BNS] has
converted Plaintiffs’ property.” (Compl. §f 223-224.) The tort of conversion, however,
does not exist under Mexican law. (Abascal Dec’l {79 ) Furthermore, the allegations in
the Complaint do not establish that Plaintiffs were deprived of anything that would
constitute an ownership interest in property under Mexican law (Abascal Dec’] § 80), and
without such a property interest, there can be no conversion.

As Plaintiffs acknowledge, the Mexican Government owned the 36% of
GFI shares upon which Plaintiffs’ claim for conversion is based. (Compl. { 185 (“the
Mexican [G]overnment owned the earmarked 36%”) ) As discussed in Part I, supra,
IPAB determined, in the exercise of its sovereign authority to regulate the nation’s
banking industry, that the 36% should be sold, and after offering the shares at public
auction, named BNS as the successful bidder. At most, the Cleanup Guidelines gave
Plaintiffs a conditional contractual right to the 36%, not a present ownership or
possessory interest. (Abascal Dec’1q 81.) Such a conditional contractual right would not
give rise to enforceable rights unless and until the conditions set forth in the Cleanup
Guidelines occurred, and, even upon satisfaction of those conditions, would merely
constitute a right to enforce the contract, not a property right, under Mexican law.
(Abascal Dec’1 { 82.) Therefore, even if Plaintiffs could establish that they were entitled
to some or all of the 36%, under Mexican law, their claim would lie against IPAB for

breach of contract, not against BNS.? Mozeover, the transfer of shares from IPAB to

5 Any claim by Plaintiffs that BNS somehow interfered with this alleged
contractual right is barred by this Court’s dismissal of their claim for tortious interference
with contract on statute of limitations grounds.
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BNS did not affect any rights that Plaintiffs may have under Mexican law to enforce their
contractual rights against IPAB, and thus did not damage their legal position # (Abascal
Dec’1q 83)

In sum, the Complaint fails to state causes of action for fiduciary duty,
constructive trust or conversion under applicable Mexican law. It should therefore be

dismissed in its entirety.

4 The outcome would be the same under New York law. To maintain a cause of
action for conversion in New Yok, a plaintiff must establish “legal ownership or an
immediate superior right of possession to a specific identifiable thing and that a
defendant with intent to interfere with such ownership or possession exercised dominion
or actually interfered with the property to the exclusion of or in defiance of the plaintiff’s
rights.” Kahnv. Crames, 92 AD. 2d 634, 635, 459 N.Y.5.2d 941, 943 (3d Dep’t 1983).
Thus, “in order to assert a cause of action for conversion ... a plaintiff must have
exercised ownership, possession, or control of the propetty in the first place.” Soviero v.
Carroll Group Int’l, Inc , 27 AD.3d 276, 277, 813 N.Y S 2d 49, 50 (1st Dep’t 2000).
As discussed above, Plaintiffs have, at most, alleged a conditional contractual right to
these shares. Even if the conditions set forth in the Cleanup Guidelines were fulfilled,
Plaintiffs’ right would be a contractual right to specific performance or damages, not a
property right as required to state a claim for conversion. Where the conditions of the
contract are not fulfilled, as here, this simply provides a further reason no conveision
claim can be stated. See Liebowirz v. Brinn, 113 N'Y.S. 685, 685 (App. Term 1908)
(holding that a plaintiff could not recover in conversion where his bailment was
conditioned upon settling debts with his creditors).
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CONCLUSION

For the foregoing reasons, BNS respectfully requests that the Court grant
its motion to dismiss the three remaining claims in the Complaint pursuant to CPLR R
3211(a)(7) for failure to state a cause of action

Dated: New York, New York
August 3, 2007

A

Philip L am, Jr

Jennifer Mun ay

Yusuf A. Rangwala
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125 Broad St.
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Tel: (212) 558-4000

Fax: (212) 558-3588
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