SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 56

X
RITA MARIA SANCHEZ DE HERNANDEZ, et al.
Plaintiffs,
Index No. 601518/06
- against -
BANK OF NOVA SCOTIA a/k/a SCOTIABANK,
Defendant.
X

Honorable Richard B. Lowe, III:

Defendant moves, pursuant to CPLR 3211, to dismiss the complaint, mainly on the
ground that the causes of action alleged are time-barred.

Most of the 91 plaintiffs are Mexican citizens. They, along with others, were
shareholders in a Mexican financial holding company, Grupo Financiero Inverlat (GFI). Early in
1992, GFI purchased a bank, Multibanco Comermex a/k/a Banco Inverlat (Inverlat) for
approximately $1 billion US dollars (all figures are in US dollars). Plaintiffs thus became
shareholders in Inverlat.

Defendant is described as a Canadian-based international banking conglomerate. GFI,
Inverlat, and defendant entered into agreements, whereby defendant purchased approximately 5%
of Inverlat’s shares and agreed to provide the shareholders with consulting and technical services
and otherwise advise them in the operation of Inverlat.

In 1994, Mexico was in the throes of an economic crisis. Inverlat was unable to collect
on loans and to repay loans. Defendant proposed relieving Inverlat through a large investment.

Beginning in June 1995, GFL Inverlat, defendant, and the Mexican government discussed how to
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erf" was'. t;,re “clean-up,” which would take 12 months (id.). ;The shareholders’ interests
re hand}ed-'in"thts manner. Upon the completion of the clean-up, or on July 31, 2000, the
Mexican govﬂernm,ent would distribute shares equal to 9% of GFI/Inverlat’s equity to eligible
shareholders (id.; % 4). Eligible shareholders could increase their equity interest above the 9%
allocated to'them By as much as 36% for a total of 45%, so long as the debts in the Recovery
Trust were paid pff or otherwise disposed of by July 31, 2000 (id., § 6). How much of the 36%
to be distributed‘ to'the shareholders would be determined as of July 31, 2000, by use of a
formula that tfiok" into account the original debt of the Recovery Trust, the balance of the debt
existing on j—txl‘y .31, 2000, interest rates, and other figures (id.). Under certain conditions, if all of
the 9% and 36% al‘located to eligible shareholders was not distributed, eligible shareholders who
had already recen Md their part of the 9% or 36% could purchase the shares that were not
distributed (zd ‘ﬂ )

The" a;zreements also provided that defendant could add to its 55% by purchasing more

shares. If defendant converted its bonds on July 31, 2000, the Mexican govemment would offer
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all its GFI/lrx erlat shares for sale on July 31, 2003 (Shareholders Agreement Ex. 11,94.2).

Defendant had the optlon of buying these shares (id., § 4.3).

In J ulv 190 the GFl/Inverlat shareholders approved the final agreement. Defendant
attended thc meetmg at which the shareholders voted. Plaintiffs allege that the shareholders were
not shown aettlal -coples of the agreements. Instead, defendant presented the terms to them. The
shareholders created a committee charged with the responsibility of fol]dwing defendant’s
| handling of the bank. Defendant’s executives were nominated to serve on tne committee, and

they promised to act as fiduciaries for the shareholders in carrying out their duties.
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Plainiitfs 2150 allege that throughout the discussions on how to save Inverlat, defendant
repeatedly re'presen.;ed to the shareholders that Canadian regulations requifed it to obtain at least

51% of GFV/Inverlai. Defeéndant reportedly could not invest in the compény unless it acquired a

controlling intere:". However, defendant told the Mexican government that Canadian regulations |

allowed it to‘fyown‘v:'ras iittle as 10%. The alleged purpose of the misréppesentation was to prevent
the shareho‘i"c)iers: ff‘gﬁm increasing their investment in Inverlat, although they wanted to do so.

Plamtrffsﬂlege that during the process of settling on the structure of defendant’s
investment #i Inverlat, the shareholders’ trust and reliance on defendant'grew. The shareholders
realized '[I""ll‘ 'Fhe ux' mate value of their stake in GFI/Inverlat would be directly tied to defendant’s
performanqé a8 ﬁf%iﬁ'lager and operator.
IL. Defend_fé;'f‘ Purchases the Shares Allegedly Earmarked for the“.Shareholders

SOI";ISQ}‘ZICL’:IL_S‘ .later, defendant conveﬁed its bonds and became owner of 55% of
GFV/Inverlat SF=)Ck.' On April 30, 2003, as indicated by its securities registration, defendant
purchased atr\l‘.‘ ;ddf;ional 36% of GFI/Inverlat equity (Ex. 26, at 8). I;laintiffs allege that this was
the 36% eam.“i‘érke&' for the shareholders. They claim that the book value of the 36% was $150
million in ZOOOﬂ*at defendant paid $325 million for it in 2003, and that Kit is worth much more
today. o |

Althf)ught‘nc July 1996 agreement provided that the Mexica;li é(;vemment would

distribute sHares to tae shareholders in 2000, this event did not take place until late 2003. Why is

Wl

not indicats In :]_glte October 2003, the Mexican government published a notice inviting the
shareholders to v‘a'pply for their guaranteed 9%. Beginning in January 2004, the government

began informing ‘;'_z:’i:iividual shareholders as to their eligibility regarding the guaranteed 9%.
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Neither tHE?'Oprqber nor the January notices contained any information about the shareholders’
right fo acqmreﬂ* 36%.
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The éorrlf%’iaint alleges that at the time the 36% was sold, plaintiffs had no reason to
suspect that it was the same 36% that Was promised to them. At that time, plaintiffs had not been
informed ab_'out tﬁgir guaranteed 9%. Plaintiffs believed that the 36% was not theirs, because
they had been advised that they would not learn about the 36% until after they were advised of
their status regarciing the 9%. Plaintiffs allege that there was no way for them to discover that
their right to purcﬁase the 36% was extinguished until 2005 or later.

wel

The share}mlders’ rights to the 36% were dependent upon certain financial conditions
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prevailing at the bank. Plaintiffs allege that defendant, in its capacrty as GFl/Inverlat’s manager,
mampulated corrrr;any books so that they showed that the shareholders had no right to the 36%.
Alfter rbuyr-rrg the 36%, defendant purchased more shares from some shareholders and now
owns mostl Of GﬁI)Inverlat. The gravamen of the complaint is that defendant prevented the 36%
from being offered to the shareholders. Plaintiffs assert causes of action for breach of fiduciary
duty, fraﬁ&,;néglié_ient misrepresentation, conversion, and tortious interference with contract, and
seek the 1mn051t10n of a constructive trust on the 36% of stock and the profits issuing therefrom.
Plalrltrffs ‘f led their original complaint on May 1, 2006, and their amended complamt on
August 4, 2006 Defendant alleges that all the causes of action accrued in 1996 when the parties
and the Mexir;an government entered into the July 1996 agreement, and were time-barred, at the

latest, in 2002. Defendant also argues that the claim for tortious interference with contract,

newly added to the amended complaint is time-barred, and that it cannot relate back to the

original complaiﬁ%_i;



III. Fraud and Négligent Misrepresentation

The sécén{g?cause of action is for fraudulent misrepresentation and the third is for
negligent mizs!r'eplr::;scntation. It is alleged that defendant fraudulentlyi induced the shareholders to
approve the July 1:9'96 agreement by promising that they would receiye the 36% and by
discouraging them from making additional investments in GFl/Inverlat.

A ca,usé of action alleging fraud must be commenced within six years after the date on
which the;,._c;:a:us}e of action accrued, or within two years after the time the plaintiff could have
discovere(i the fr%.td, whichever period is longer (CPLR 213 [8]). Six years is also the
limitations ;gjeriod %for negligent misrepresentation, but the two-year diséovery rule does not apply
(Avalon LL{C v.Coronet Properties Co., 306 AD2d 62, 62-63 [1* Dept 2003]; Schoen v Martin,
187 AD2d 25"3, 254 [1¥ Dept 1992)). |

The complaint alleges that defendant made misrepresentations in 1996. It nowhere
alleges that defendant made any misrepresentations after that date. Regarding the claim that
defendant mz.m;ipul?;{ed GFV/Inverlat’s figures, plaintiffs do not allege that they learned of these
ﬁgures and Wére ‘.!, ereby deceived. The time within which to sue on fraud lapsed in 2002, six
years after defend'mt reportedly made the fraudulent statements.

Th“el dxscovery rule does not help plaintiffs. The two-year peri’éd ‘applicable to discovery
begins to run Whén.;the plaintiff is aware of enough facts, so that, with reasonable diligence, he or
she could }1;;6 diécovered the fraud (Lucas-Plaza Hous. Dev. Corp. v Corey, 23 AD3d 217, 218
[ Dep; 2005], éi};andour v Shearson Lehman Bros. Inc., 213 AD2d 304, 305-306 [1* Dept

1995}). Whéther ';j}aintiffs could have discovered the fraud is a question that the court may

resolve, pro‘;\?ided the factual allegations are sufficient, which they are here (see Ghandour, 213



AD2d at 305-30€,

Ailefgédly:i‘it was nét until 2005 that the shareholders could have discovered that
defendant déﬁaﬁdéd them éut of shares in 2003. Plaintiffs fail to explain this conclusory
statement. The complaint élleges that plaintiffs could not have known that the 36% being sold
was the part earmarked for them, because the notice calling for bids precluded shareholders from
bidding. The notice -announcing the sale of the 36% is dated March 6, 2003 (Ex. 19). It is clear
that plaintiffs knew about the notice. The complaint also makes it clear that when the notice for
sale issued, plam’r;fs knew that defendant already owned over 50% of GFV/Inverlat. Thus, the
36% sold to, defemart in April 2003 could not have been other than the 36% claimed by the
shareholderé‘:ijiy‘,ln 2003, plaintiffs should have been aware of enough facts to put them on notice of
possible fraud Thf;y had until 2005 to sue on any fraud claims accruing in 2003. As plaintiffs
fail to meet their burden of showing that the discovery rule should be applied to their fraud claim
(see Leﬂco?df/itz v A;f);zoelbaum, 258 AD2d 563, 563 [2d Dept 1999]), the ffaud and negligent
misrepresef;é;ii():;;éir'iaims must be dismissed.
Iv. Convexsmn ;,

Theasﬂiz)j(th‘ héause of action is for conversion and is based on defendant’s purchase of the
36% of stock;aﬁi‘l;;ked for the shareholders. The statute of limitations for conversion is three
years from th;édatf; of the act constituting the conversion (CPLR 214 ’[3]; Vigilant Ins. Co. of Am.
v Housing Aiﬁh. of City of El Paso, Texas, 87 NY2d 36, 44-45 [1995]). Given tl-lat defendant

purchased the éhar_r;é on April 30, 2003 and that this action commenced on May 1, 2006, the

conversion claim

V. Breach of Fi}i;'l"a.ciary Duty and Constructive Trust




Theﬁrs‘rause of action alleges that defendant breached its fiduciary duty towards the
shareholders: b},ihrchasmg thé 36%. As New York law does not éfd\éide any single limitations
period fqr itv')'reac‘hziaf fiduciary duty elaims, the applicable statute of limitdtions depends upon the
substantii?é 'remie.dy sought (Loengard v Santa Fe Indus., Inc., T0 NY2d i62, 267 [1987]). Where‘j
suits alleéi‘ﬁg a B'reach of fiduciary duty seek equitable relief, the six-year limitations period of '
CPLR 213 ( 1).’a__§j,jplies (ici.). Where only money damages are sought, a three-year period applies |
(id). o

Here, pléintiffs demand both legal and equitable relief. They seek damages of $IOQ
million and, in thé fifth cause of action, a constructive trust on the GFl/Inverlat equity that
defendant purchased. No clear guideline exists as to which statute of limitations to apply in such
cases. Sofﬁé courts have considered each claim for relief separately for limitations purposes (see

Hughes v LdSallé‘ Bank, N.A., 419 F Supp 2d 605, 612 [SD NY 2006}; Merine v

Prudential- Bacm Utility Fund, Inc., 859 F Supp 715, 725 (SD NY 1994]). Where the breach of

.;;‘v \‘ jw.?;

fiduciary duty cleimn is allied with a fraud claim, the former can be subject to the latter’s statute
of 11m1tat1r;ﬁ$ ;;z);wded that the fraud claim is maintainable, which is not the case here (see
Kaufman v Coke?' 307 AD2d 113, 119 [1* Dept 2003]; Heffernan v Mar ine Midland Bank, N.A.,
283 ADZd 337 338 [1* Dept 2001]). |

Six &eaps is the limitations period for the imposition of a constructive trust (CPLR 213
[1D- One of t],lug;’.tlements of a constructive trust is a confidential or fiduciary relationship
(Sharper V. Hal lem Teams for Self-Help, Inc., 257 AD2d 329, 332 [1* Dept 1999]). Since the
construct.ve trust and breach of fiduciary trust claims are allied, the court will app. ly the six-year

51

limitations period to the latter claim (see Matter of Estate of Piccillo, 19 AD3d 1087, 1088-1939



[4" Dept 2005]; Dombek v Reiman, 298 AD2d 876, 876-877 [4" Dept 2002]; Niagara Mohawk
Power Corp. -v.f"’réed? 288 AD2d 818, 818-819 [4" Dept 2001]). |

A breéch of fiduciary duty accrues at the time of the breach, and a claim to impose a
constructive truét accrues at the time of the wrongful act giving rise to a duty of restilmfion
(Kaufman, 307 AD2d at 121 n 3, 127). Plaintiffs allege that the wrongful act did not occur until
defendant purchaﬁed the shares that should have been offered to the shareholders. Before that

k:

time, the Me:*x»?icar.}i?gﬁ vernment owned the shares and could still distribute them to the
shareholder:.s;:v As;he wrongful act and breach took place in 2003 and the complaint was filed in
2006, the ualms oﬁﬁduciary duty and constructive trust were made within six years of accruing.
They are b.oth.ﬁm‘ély.
VL Tortioix.s, Interference

The fo’urthi cause of action alleges that defendant tortiously interfered with the agreement
in which th'*_“", Mexi.can government and the shareholders agreed that 36% of Inverlat shares would
be earmark\“.::(jlm.for; tﬁe shareholders. This cause of action first appears in the amended complaint,
filed in Auguét 2006 Defendant contends that the claim for tortious interference was time-
barred by theﬂ'{[.:ir,ne‘ the amended complaint was filed, and that it cannot relate back to the original
complaint, ﬁie& 0;1 May 1, 2006, because the original complaint gives no notice of such a claim.

CPLI;{ 20‘3 ( f) provides that a claim in an amended complaint‘is “deemed to have been
interposed at thetﬂe the claims in the original pleading were interposed, unless the original
pleading do¢sn0t1ve notice of the transactions” in the amended piééding (see Monaco v New
York Univ. ;V’ed Crr, 213 AD2d 167, 168 [1¥ Dept 1995]).

Slgdihe 4

A ciaim for tortious agreement with contract is subject to a three-year statute of
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limitations ( :(:TPLR->214 [4]; ‘Kronos, Inc. v AVX Corp., 81 NY2d 90, '9‘4_95‘[1993])- Assuming
that the teftietlsliﬁ.t;:rference claim accrued on April 30, 2003, when defendant purchased the
36% of eql.;l‘rvm :t'he bank, the claim would be timely, if the original complaint gave notice of it.
However, the original complaint does not. A tortious interference claim must include an
allegation that defendant intentionally induced another party to breach its agreement with
plaintiff, that but.for defendant’s conduct, the other party would not have breached it (id. at 94;
Burrowes v Combs..25 AD3d 370, 373 [1 Dept 2006]). The sections of the complaint that
plaintiffs rely upon to prove notice of tortious interference merely allege that the Mexican
govemment..agree(i? to offer the 36% to the shareholders, and that defendant purchaeed the 36%
(Complaint, § 82-84). These allegations do not give any hint of a tortious interference claim.

In écidition,:- es the agreements reveal, a claim that defendant tortiously interfered with the
contract between‘:t‘;%;ze shareholders and the Mexican government cannot be maintained because
defendant Wes apa 1*y to that agreement. Only a stranger to a contra.\,t can be liable for tortiously

; ;
1nterfer1ng w\ﬂih it. (Buller v Giorno, 28 AD3d 258, 259 [1* Dept 2006] Koret Inc. v Christian
Dior, S.A.,. ;161 ADZd 156, 157 [1¥ Dept 1990)).

It was the EXlstlng Shareholders Agreement that provided for the shareholders’ equity in
the bank. Althou,m the Existing Shareholders Agreement was executed by GFI/Inverlat and the
Mexican governrr;ut only, defendant was a party to that agreement. The Securities and Purchase
Agreement:;/;s e);ecuted by defendant and the government. The Securifies and Purchase
Agreement 1ecomerates the other agreements by reference. It hsts the other agreements and

states that they are deemed to be an integral part of this Agreement” and indicates that they are

appendices to the Securmes and Purchase Agreement (Ex. 9, 9§ 1.5).
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One of the conditions for each party’s compliance with the Securities and Purchase

Agreement was that defendant, the government, and GFl/Inverlat had to sign the Shareholders

Agreement (Ex. 9, §7.1[d], 7.2 [g]). The Shareholders Agreement was executed by defendant, |

GFVlInverlat, and the govémment. Therefore, all these agreements are intertwined and apply to
all of the part‘ies.'

VIL. Conclusion

Tn“ ;:f;con'cdi, cause of action for fraud, the third for negligent misrepresentation, and the
fourth for tortlous interference with contract are dismissed. The first cause of action for breach
of ﬁducialiﬂ;vduti?: ,nthe fifth cause of action for a constructive trust, and the sixth cause of action
for CODVC;S‘i‘(")MI'l ar not dismissed.

It mhereby

ORDERED that defendant’s motion to dismiss the complaint is granted as to the second,
third, and foﬁrth' c:«iuses of action, and is otherwise denied; and it is further

ORDﬁRﬁD that defendant is directed to serve an answer to the complaint within 10 days

after service of a copy of this order with notice of entry.

Dated: Maréh 23, 2007
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