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they “did not know and could not have known facts that would cause a reasonably
prudent person to make inquiry which, if pursued, would lead to the discovery of the
alleged wrongful conduct until 2005 or later.” (Am. Compl. § 153.) See Eastern States
Health & Welfare Fund v. Philip Morris, Inc., 188 Misc.2d 638, 654, 729 N.Y.S.2d 240,
253 (Sup. Ct. New York County March 3, 2000) (finding press coverage, among other
factors, placed plaintiff on notice of its claims and dismissed for statute of limitations).

IL PLAINTIFFS’ CLAIMS SHOULD ALL BE DISMISSED BECAUSE THEY
ARE BARRED BY THE APPLICABLE STATUTE OF LIMITATIONS

Under New York law, statutes of limitations begin to run when a cause of
action accrues. CPLR § 203(a). A cause of action accrues “when all of the facts
necessary to the cause of action have occurred so that the party would be entitled to
obtain relief in court.” Aetna Life & Casualty Co. v. Nelson, 67 N.Y.2d 169, 175, 501
N.Y.S.2d 313, 316 (1986). In general, this rule applies even if the plaintiff is unaware
that he or she has a cause of action or that it has accrued. Ely-Cruikshank Co. v. Bank of
Montreal, 81 N.Y.2d 399, 403, 599 N.Y.S.2d 501, 502 (1993) (“We have stated that
except in cases of fraud where the statute expressly provides otherwise, the statutory
period of limitations begins to run from the time when liability for wrong has arisen even
though the injured party may be ignorant of the existence of the wrong or injury”)
(citations and internal quotations omitted); Woodlaurel, Inc. v. Wittman, 199 A.D.2d 497,
498, 606 N.Y.S.2d 39, 40 (2d Dep’t 1993).

A. First Cause of Action: Breach of Fiduciary Duty

Plaintiffs” claim for breach of fiduciary duty is governed by either the

three-year or six-year statute of limitations. Ghandour v. Shearson Lehman Bros., 213
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A.D.2d 304, 306, 624 N.Y.S.2d 390, 392 (1st Dep’t 1995), Leave to Appeal Denied by 86
N.Y.2d 710, 635 N.Y.S.2d 947 (1995). Here, because in part plaintiffs seek equitable
relief, see Am. Compl. § 177-180, we assume for argument that the applicable
limitations period is six years. Yatter v. William Morris Agency, 256 A.D.2d 260, 261,
682 N.Y.S.2d 198, 199 (1st Dep’t 1998).'°

Plaintiffs allege that they had a fiduciary relationship with BNS arising
from the two agreements entered by BNS and GFI (but not by plaintiffs). (Am. Compl.
11 97-102; see Prior Dec’l Exs. 2 and 3.) They then claim that the resultant fiduciary
duty was breached in February 1996, when BNS is alleged to have used fiduciary
information improperly to negotiate a better deal for itself than for plaintiffs, through July
1996 when this agreement was not disclosed in order to induce the plaintiffs to approve
the Shareholders Agreement. (Am. Compl. {{ 130, 158) According to plaintiffs, it was
the February 1996 Agreement that prevented them from being able to exercise their
supposed right of first refusal over the 36% of GFI shares “earmarked” (Am. Compl.

19 130, 175) for their benefit. (Am. Comp. § 130.)

According to the Amended Complaint, therefore, plaintiffs’ breach of
fiduciary duty claim accrued in February 1996, when BNS allegedly entered into the
February Agreement by using information to benefit itself and in derogation of the
interests of plaintiffs and induced plaintiffs to enter into the Shareholders Agreement.

Under the applicable period of limitations, plaintiffs’ claim expired no more than six

10 Defendants reserve their right to argue, if necessary, that the three-year statute

applies to plaintiffs’ claims for money damages.
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years later in 2002, four years before the Complaint was filed on May 3, 2006. See
Silvester v. Time Warner, Inc., 1 Misc.3d 250, 257-258, 763 N.Y.S.2d 912, 918 (Sup. Ct.
New York County 2003) (dismissing breach of fiduciary duty claim on statute of
limitations ground and noting that the cause of action arose when the underlying breach
occurred, whether or not party was aware that it had a cause of action and not when

damages began to accrue)."!

a To the extent that plaintiffs seek to invoke the doctrine of equitable estoppel by
arguing that the relevant limitations periods were tolled by BNS’s “fraudulent
concealment” (Am. Compl. {J 154-156), their argument fails as a matter of law. The
doctrine of equitable estoppel only bars a statute of limitations defense if there is a
separate, later fraud distinct from the acts underlying the action itself. Rizk v. Cohen, 73
N.Y.2d 98, 105-106, 538 N.Y.S.2d 229 (1989). Here, the doctrine does not apply
because plaintiffs point to the same conduct—failing to disclose the February 1996
agreement and supposedly making inaccurate representations (which were in fact
accurate) about Canadian legal requirements for holdings by Canadian banks in foreign
financial institutions—to establish both equitable estoppel and their substantive causes of
action. (Am. Compl. 154.)

Second, equitable estoppel is an “extraordinary remedy” that only applies where
“there is evidence that plaintiff was lulled into inaction by defendant in order to allow the
statute of limitations to lapse.” East Midtown Plaza Housing Co., Inc. v. City of New
York, 218 A.D.2d 628, 628, 631 N.Y.S.2d 38 (1st Dep’t 1995). Equitable estoppel does
not apply where “plaintiffs possessed ‘timely knowledge’ sufficient to place [them] under
a duty to make inquiry and ascertain all the relevant facts prior to the expiration of the
applicable Statute of Limitations.” Mars v. Diocese of Rochester, 6 A.D.3d 1120, 1120,
775 N.Y.S.2d 681, 682 (4th Dep’t 2004). Here, plaintiffs’ own allegations in the
Amended Complaint and the widely reported news stories described in Point I above
plainly establish that any reasonable person should have known that he had lost his
alleged right of first refusal to the 36% of GFI share block by no later than January 2004,
which indisputably meets the Mars requirement of being “prior to the expiration of the
applicable Statute of Limitations.” Id; see Certain Underwriters at Lloyd’s London v.
Mercer, 7 Misc.3d 1008(A), 801 N.Y.S.2d 231, 2005 WL 841012, *10 (Sup. Ct. New
York County April 12, 2005) (finding equitable estoppel inapplicable where the facts
giving rise to the Complaint became clear years before the Complaint was filed).

Third, plaintiffs’ attempt to allege that BNS had the requisite actual intent to
deceive is negated by the public filings of BNS that disclose that it owned a majority
share of GFI and by the obvious futility of attempting to conceal from the plaintiffs facts
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B. Second Cause of Action: Fraud

Plaintiffs next allege that BNS committed fraud by making “‘material
misrepresentations and omissions concerning the nature of the agreements with the
Mexican government in 1996” with the “expectation and intention that plaintiffs would
rely on such statements or omissions.” (Am. Compl. {f 162-63.) They further allege that
they “reasonably and justifiably relied on such material false statements and, as a result,
were induced to approve the July 1996 Agreement.” (Am. Compl. | 164.) Based on
plaintiffs’ own Amended Complaint, any “fraud” claim therefore accrued in July 1996
when the agreements about which they complain were allegedly entered, information was
allegedly not conveyed, and the plaintiffs allegedly relied on BNS to their detriment.'?

Fraud claims are governed by a six-year statute of limitations and a two-
year “discovery rule.” CPLR § 203(g); CPLR § 213(8). Under either of these
prescriptive periods, plaintiffs’ fraud claims are barred.

First, based on the allegations in the Amended Complaint, plaintiffs’ fraud
claim accrued in July 1996, when BNS allegedly made the fraudulent representations
(such as failing to disclose the February Commitment Letter) upon which plaintiffs
allegedly relied by voting at the July 1996 meeting to approve the agreement that was
then described to them. (Am. Compl. § 123-133.) Under the applicable six-year statute

of limitations, plaintiffs’ claim therefore expired in July 2002. See West 90th Owners

that they could read about in all the leading Mexican newspapers. (Prior Dec’l1 § 15 &
Ex. 18.)

12 These and other claims are not pleaded with the particularity required to survive a

motion to dismiss under CPLR 3211(7), and BNS reserves the right to address this and
other pleading failures in a subsequent motion if necessary.
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Corp. v. Schlechter, 137 A.D.2d 456, 458-59, 525 N.Y.S.2d 33, 35-36 (1st Dep’t 1988)
(where fraud claim is based on representations made to induce execution of a contract,
limitations period runs from the time of the execution of contract); Fandy Corp. v. Lung-
Fong Chen, 262 A.D.2d 352, 353, 691 N.Y.S.2d 572, 573 (2d Dep’t 1999) (same).

Second, as discussed in Point I of this memorandum, (i) plaintiffs should
be held to their prior concession (Compl. §f 79-81) that they knew or should have
discovered their claim by January 2004; and (ii) they were in any event on notice of their
claim by virtue of the widespread and repeated public disclosure of BNS’s majority
interest in GFI prior to its purchase of an additional 36% of GFI in April 2003. On either
basis, their claim expired before they filed the original Complaint in this action.

C. Third Cause of Action: Negligent Misrepresentation

A cause of action for negligent misrepresentation is governed by a six-
year statute of limitations. Avalon LLC v. Coronet Properties, 306 A.D.2d 62, 63, 762
N.Y.S.2d 48 (1st Dep’t 2003); Fandy, 262 A.D.2d at 352-53 (citing CPLR § 213(1)).
The two-year “discovery rule” applicable to fraud, however, does not apply to a claim of
negligent misrepresentation. Schoen v. Martin, 187 A.D.2d 253, 254, 589 N.Y.S.2d 443
(1st Dep’t 1992); Certain Underwriters at Lloyd’s London v. Mercer, Inc., 7 Misc.3d
1008(A), 801 N.Y.S.2d 231, 2005 WL 841012, *12 (Sup. Ct. New York County April
12, 2005) (“A cause of action for negligent misrepresentation or constructive fraud is also
governed by a six-year statute of limitations although the two-year discovery rule does
not apply.”).

Plaintiffs allege that BNS negligently made false statements to plaintiffs

“concerning the Agreements with the Mexican government,” which “Plaintiffs did rely
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on.” (Am. Compl. {§ 168, 171). Although plaintiffs avoid pleading a timeframe with
respect to these allegations and do not describe the nature of their supposed reliance, they
do allege elsewhere in the Amended Complaint that they entered into “Agreements with
the Mexican government” in July 1996 in reliance upon the alleged misrepresentations.
See Am. Compl. 129. Accordingly, even though the allegations regarding negligent
misrepresentation have no explicit timeframe, they must surely be in reference to the July
1996 time period."?

According to plaintiffs’ own Amended Complaint, therefore, any cause of
action for negligent misrepresentation accrued no later than July 1996, at the time of the
alleged misrepresentation and plaintiffs’ consequent detrimental reliance. Fandy, 262
A.D.2d at 353 (“A cause of action based upon negligent misrepresentation accrues on the
date of the alleged misrepresentation which is relied upon by the plaintiff.”). The
limitations period for plaintiffs’ negligent misrepresentation claim thus expired in July
2002, four years before plaintiffs filed this Complaint.

D. Fourth Cause of Action: Tortious Interference

In their Amended Complaint, plaintiffs assert a new claim against BNS,

alleging that BNS tortiously interfered with plaintiffs’ July 1996 Agreement with the

13 In their original Complaint, plaintiffs explicitly stated that their reliance occurred

in 1996. See Compl. §f 162, 168. Without either explanation or the substitution of any
new allegations as to time or place, they struck the references to 1996 in an apparent
effort to obscure the timeframe of their allegations, which they must have realized
would focus this Court upon events occurring long prior to the expiration of the statutory
period. Particularly in the absence of any allegations setting a new timeframe, however,
the admissions in the prior Complaint may still guide this Court in addressing statute of
limitations issues. See Bogoni, 197 A.D.2d at 292, 610 N.Y.S.2d at 518.
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Mexican Government.'* (Am. Comp. § 175.) A claim for tortious interference with
contract is governed by a 3-year statute of limitations period. CPLR 214(4); Kartiganer
Assoc. v Town of New Windsor, 108 A.D.2d 898, 899, 485 N.Y.S.2d 782 (2nd Dep’t
1985). The cause of action accrues when the subject contract is breached, regardless of
when the defendant supposedly induced the breach. Id. (citations omitted).

Plaintiffs allege that the tortious interference occurred when BNS
“purchased the earmarked 36% from the Mexican government” thereby rendering “the
Mexican government’s performance of its obligations under the July 1996 Agreement
impossible and/or induced the Mexican government to breach that agreement.” (Am.
Compl. §175.) In fact, however, as shown below, any supposed tortious interference by
BNS with the July 1996 Agreement must have occurred well before BNS actually
purchased the 36% of GFI equity.

Plaintiffs have asserted that pursuant to the July 1996 Agreement, they had
a “right of first refusal to purchase, at book value, such percentage [i.e., 36%] of the stock
of GFI from the Mexican [government] sometime after July 2000.” (Am. Compl. § 126.)
The alleged breach of this supposed agreement therefore must have occurred when the
Mexican government allegedly barred plaintiffs from participating in the bidding process

for the 36% of GFI equity, thereby preventing them from exercising their purported right

14 Because plaintiffs have neither set forth the terms of the so-called 1996

Agreement either by express reference or by attaching a copy of the contract, they have
not adequately pled a tortious interference claim. NBT Bancorp Inc. v Fleet/Norstar Fin.
Group, Inc., 87 N.Y.2d 614, 620-621, 664 N.E.2d 492, 641 N.Y.S.2d 581 (1996);
Chrysler Capital Corp. v Hilltop Egg Farms, Inc., 129 A.D.2d 927, 928, 514 N.Y.5.2d
100 (3rd Dep’t 1987) (citations omitted). See CPLR 3014.
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of first refusal. This occurred no later than March 2003 when a notice of auction was
issued by the Mexican government that, according to the Amended Complaint, “stated
that the Shareholders were precluded from the bidding process.” (Am. Compl. § 143.)
The documentary evidence thus shows that this “notice,” and the consequent breach of
any alleged right of first refusal, was first published more than three years before the
August 4, 2006 filing of the amended Complaint. (Prior Dec’l Ex. 17.)"*

E. Fifth Cause of Action: Constructive Trust

Plaintiffs also seek to impose a “constructive trust” upon the “investment
and ownership interest that BNS obtained from plaintiffs when it allegedly “wrongfully
used confidential information obtained during the parties’ relationship” for its “own
benefit and profited therefrom.” (Am. Compl. I§ 178, 179.)

A claim for constructive trust is governed by a six-year statute of
limitations. CPLR § 213(1). This limitations period begins to run upon occurrence of the

wrongful act giving rise to a duty of restitution, regardless of when the facts

15 Plaintiffs do not receive the benefit of the “relation back doctrine” under CPLR

203(f) for this new claim, because the July 1996 Agreement under which plaintiffs base
their claim was never made part of the initial pleading (or for that matter, the amended
pleading). Certain Underwriters at Lloyd’s London v. Mercer, 7 Misc.3d 1008(A), 801
N.Y.S.2d 231, 2005 WL 841012, *6-*7 (Sup. Ct. New York County April 12, 2005)
(finding that the amended complaint did not relate back to the original complaint when
the complaint “merely plead[ed] that a contract was breached, without setting forth the
nature of the contractual obligation alleged to be violated or the nature of the claimed
breach” and noting that a document admittedly in the parties’ possession, but not attached
to or quoted in full in the complaint, would not give proper notice to the defendant or to
the court). The tolling date for this claim, therefore, is August 4, 2006 when the
Amended Complaint was filed rather than May 3, 2006 when the original Complaint was
filed. Even if the earlier date applied, moreover, the claim would still be untimely for the
reasons shown above.
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constituting the alleged fraud are discovered. Boronow v. Boronow, 71 N.Y.2d 284,
287-88, 519 N.E.2d 1375, 1377 (1988); Kaufman v. Cohen, 307 A.D.2d 113, 127, 760
N.Y.S.2d 157, 171 (Ist Dep’t 2003) (six-year statute of limitations [for constructive trust]
“commences to run upon occurrence of the wrongful act . . . and not from the time when
the facts constituting the fraud are discovered”).

As previously discussed, the Amended Complaint identifies the
“wrongful” act as occurring in either February 1996 (when BNS allegedly negotiated a
deal that prevented plaintiffs from being able to exercise their purported right of first
refusal to the 36% of GFI equity), or in July 1996 (when BNS supposedly failed to
discloée the existence of the February 1996 Agreement, thereby wrongfully inducing
plaintiffs to enter (or rely upon) the July 1996 Agreement.) (See Am. Compl. § 130
(“Unknown to the Shareholders, before they approved the July 1996 Agreement [BNS]
negotiated the February 1996 Agreement, which granted [BNS] complete control over the
Shareholders’ ability to obtain the additional 36%, including vesting in [BNS] the ability
to prevent the Shareholders from ever being able to exercise their right of first refusal.”)
At the latest, therefore, plaintiffs’ Constructive Trust claim, which allegedly arises from
BNS having “wrongfully used confidential information” for its own benefit, must have
accrued no later than July 1996 when the agreements were allegedly misdescribed to the
plaintiffs. (See Am. Compl. § 178.) Thus, the limitations period for this claim expired no
later than July 2002, well before this suit was filed in 2006.

F. Sixth Cause of Action: Conversion

An action for conversion is subject to a three-year statute of limitations

period. CPLR § 214(3); Vigilant Ins. Co. of Am. v. Housing Auth. of City of El Paso,
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Texas, 87 N.Y.2d 36, 44-45, 660 N.E.2d 1121, 1126 (1995). Accrual runs from the date
the conversion takes place, and not from discovery of the conversion or the date on which
with diligence the conversion could have been discovered. Id. A cause of action for
conversion accrues “when all of the facts necessary to sustain the cause of action have
occurred, so that a party could obtain relief in court.” State of New York v. Seventh
Regiment Fund, Inc., 98 N.Y.2d 249, 259, 774 N.E.2d 702, 710 (2002) (citations
omitted).

Plaintiffs’ conversion claim is based on the assertion that “[t]he 36% in
GFI equity that [BNS] purchased on April 29, 2003 should have been either given or sold
to the Shareholders, including plaintiffs . . . .” (Am. Compl. § 182.) Even if plaintiffs
could show a conversion (which is unlikely given the fact that the 36% interest in GFI
was purchased by BNS at public auction'®), plaintiffs’ cause of action for conversion
accrued much earlier, when BNS supposedly misappropriated plaintiffs’ alleged right to
purchase GFI shares by entering the February 1996 Agreement. (Am. Compl. { 130
(“[A]lthough [BNS] had represented that it would seek to ensure that the

Shareholders[sic] right of first refusal was absolute, the February 1996 Agreement

6 The Complaint makes clear that after July 1996 all the equity of GFI was owned
by the Mexican government. (Compl. { 65 (After approval of the Existing Shareholders
Agreement, “the Mexican government took control of GFI and both the Shareholders and
[BNS’s] equity interest.”).) Although plaintiffs eliminated this allegation from the
Amended Complaint filed after BNS’s Motion to Dismiss, this Court may consider that
fact as evidence. See Bogoni, 197 A.D.2d at 292-93, 610 N.Y.S.2d at 518. Any wrongful
diversion of assets, if there was one (which BNS denies), must have occurred therefore in
July 1996 when the Mexican government obtained those shares. The only subsequent
relevant event was a public auction of those shares by the Mexican government at which
BNS was the successful bidder. Winning a public auction, however, is hardly a
conversion.
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granted [BNS] complete control over the Shareholders’ ability to obtain the additional
36%, including vesting in [BNS] the ability to prevent the Shareholders from ever being
able to exercise their right of first refusal.”).) Therefore, based on the allegations of the
Amended Complaint, the cause of action for conversion accrued in February 1996 with
the “vesting” of BNS’s right and the alleged destruction of the Shareholders’ right of first
refusal. The time to file an action claiming conversion expired three years later in 1999,
well before plaintiffs filed their Complaint in 2006.
CONCLUSION

For the foregoing reasons, BNS respectfully requests that the Court grant
BNS’s motion to dismiss all the claims in the Amended Complaint as time-barred by the
applicable statutes of limitations.

Dated: New York, New York
September 8, 2006
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Philip L. Graham, Jr.

Lan X. Nguyen

Yusuf A. Rangwala

Sullivan & Cromwell LLP
125 Broad Street

New York, New York 10004
Tel: (212) 558-4000

Fax: (212) 558-3558
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